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FOREWORD 


To the piesent generation the thesis has long been familiar that “. . . the South 
is our “Economic Problem No. 1,’ because, among other things, it is low in industrial 
development, and that a major reason for this condition has been and is an unfair 
adjustment of freight rates which has favored the producers of the North and bur- 
dened those of the South.” More recently similar complaints have been advanced 
on behalf of the West. Few, however, have been in position to form an intelligent 
judgment on the merits of the question. Those who took their information from 
publicists on either side of the controversy were met with a welter of contradictory 
assertions and paradoxes; those who sought to inquire for themselves encountered a 
forbidding complex of railroad lore, transportation economics, cost accounting, and 
esoteric law impenetrable except by the rate specialist. Why should southern rail- 
roads resist rate adjustments which allegedly would stimulate industry along their 
lines, to their obvious advantage? Why should eastern railroads resist increases in 
their own rates, which would be to their apparent advantage? Why are some south- 


ern interests apathetic toward the whole agitation for rate reform? Why are some 
recognized leaders in the campaign for reform hostile to Governor Arnall’s strategy 
of carrying the fight to the courts? 


It is said that differences in the cost of transportation between North and South 
justify different rate levels; it is also said that there are no such differences, or, if 
there are, they are the other way around. It is said that differences in something 
called the “consist” of traffic, having to do with the “distribution of the transporta- 
tion burden,” justifies different rate levels; this is denied. It is said that the Inter- 
state Commerce Commission should be left alone to regulate the affairs of the 
railroads, and that other government agencies, particularly the Department of Jus- 
tice, should keep hands off; it is also said that railroad rates are fashioned in an 
atmosphere of monopoly which renders administrative regulation ineffective. It is 
said that only class rates are in issue, and that they are of trifling importance to the 
economy; it is also said that the class-rate structure operates as a tariff wall which 
keeps the South and West in a state of colonial subjection and concentrates industry, 
wealth, and population in the East. It is said that the South and West are attempt- 
ing to hamstring the East, to attain equality by depriving that section of natural 

*The quoted language is that of the late Joseph B. Eastman, Chairman of the Interstate Commerce 


Commission, dissenting in the Southern Governors’ Case (Alabama v. New York Central R. R.), 235 
I.C.C. 255, 333 (1939). 
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advantages; it is said on the other side that the attempt is solely to remove artificial, 
man-made barriers. The relation between rate levels and wage levels in the different 
sections is a perplexing question of cause and effect: low wage levels in the South 
are justified as an enforced compensation for discriminatory rates; on the other hand 
there has been more than a suggestion that rate differentials have been maintained 
in the interest of eastern manufacturers as protection against unfair competition from 
low-wage industries in the South? 

As Professor Potter shows in his article in this symposium, complaints of rate dis- 
crimination against the South can be documented as far back as the turn of the 
century. It was not until after the First World War, however, that the subject 
received widespread attention. In the Twenties and Thirties, largely as the result of 
efforts of the Southern Traffic League and the Southern Governors’ Conference, the 
Commission ordered various adjustments in interterritorial rates,? changing the 
method of constructing them and altering relationships for specific commodity 
groups. In 1937 Mr. J. Haden Alldredge, then Principal Transportation Economist 
for the Tennessee Valley Authority, completed the first definitive analysis of the 
interterritorial rate problem*—a work which became and has remained the mani- 
festo of the southern forces. Transmitting the Alldredge report to the President, 
Chairman Morgan of the TVA said: 


This survey shows that the present territorial freight-rate boundaries, which are the 
outgrowth of tradition, constitute barriers against the free flow of commerce which are 
hampering and restricting the normal development of the Nation as a whole by prevent- 
ing a full utilization of the varied natural resources that exist in the different regions of 
the country. It reveals that the existence of these barriers tends to retard substantially the 
commercial and economic development of the Tennessee River drainage basin and ad- 
joining areas in the South. The report suggests that the establishment of a uniform prin- 
ciple of making interterritorial freight rates will aid the commercial development of such 
regions as the Tennessee Valley and redound to the benefit of the Nation as a whole.® 


?In Cotton, Woolen, and Knitting Factory Products, 211 I.C.C. 692, 786 (1935), and again in the 
Southern Governors’ Case, cited supra, note 1, at 320, northern interests offered evidence showing the 
disparity between wage scales in the North and in the South. In both cases the evidence was excluded, 
the Commission holding that costs of production of competing producers are not matters which may 
properly be considered in determining lawful transportation charges. It is possible that the enactment of 
the Fair Labor Standards Act in 1938 was facilitated by the progress which was being made by southern 
interests in the campaign to eliminate freight differentials (cf. Potter, The Historical Development of 
Eastern-Southern Freight Rate Relationships, infra, and the Commission’s oblique reference to the Act in 
the Southern Governors’ Case, at 320); and it may be significant that, following the Supreme Court's 
affirmance of the Class Rate Decision, a Republican Congress is showing interest in an upward revision 
of the minimum wage standards. Assuming that differentials in freight rates have been maintained, 
at least in part, to offset the competitive advantages which southern producers derive from lower wage 
scales, it must certainly be conceded that minimum wage legislation is the better approach to a solution 
of the problem. 

* Southern Class Rate Investigation, 100 I.C.C. 513 (1925); Rates from, to, and between Points in 
Southern Territory, 191 1.C.C. 507 (1933); Alabama v. New York Central R. R., 235 L.C.C. 255 (1939). 

“Tue INTERTERRITORIAL FREIGHT RATE PRrosLeM oF THE Unitep States, H. R. Doc. No. 264, 75th 
Cong., 1st Sess. (1937). Mr. Alldredge is now a member of the Interstate Commerce Commission, hav- 


ing been appointed by President Roosevelt in 1939. 
° Ibid. 
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Two recent developments make the present symposium timely. First, the Inter- 
state Commerce Commission, in May, 1945, as the climax of two comprehensive 
investigations which it had undertaken on its own initiative in 1939, ordered: (1) 
that a uniform national system of classification of freight for rate-making purposes 
be substituted for the several different territorial classifications; (2) that a uniform 
scale of intraterritorial and interterritorial class rates, prescribed by the Commission, 
be made effective simultaneously with the new classification; and (3) that, by way 
of mitigating the inequalities in the rate structure during the period which would 
be required to work out the rate adjustments and the uniform classification which 
had been prescribed, class rates in the East be increased 10 per cent, and those in the 
rest of the country east of the Rocky Mountains reduced by the same percentage, 
with corresponding changes in the interterritorial class rates.° Second, efforts to attack 
the problem from a different angle, which had been in progress in the meanwhile,’ 
came to the fore at about the same time. In March, 1945, the State of Georgia was 
granted leave to file in the United States Supreme Court a suit charging some twenty 
eastern and southern railroads with conspiring, in violation of the Sherman Antitrust 
Act, to fix rates which discriminated against that state;* and the United States, 
through the Department of Justice, filed suit in a district court at Lincoln, Nebraska, 
against the Association of American Railroads, the Western Association of Railway 
Executives, the western railroads generally, and two New York banking houses, 
charging, among other things, a conspiracy to impose upon the West the same kind 
of rate discriminations which were complained of by the State of Georgia.® Not- 
withstanding the fact that the Commission’s sweeping decision in the Class Rate case 
appeared to crown the efforts of southern and western interests with complete suc- 
cess, these antitrust suits have been pressed and are still pending, involving issues 
which appear to be of major importance to both sides. 

The aim of this symposium is to find answers to as many as possible of the 


* Class Rate Investigation, 1939, 262 I.C.C. 447 (1945). The requirement of a uniform classification 
extended to the whole country; the rate adjustments ordered did not apply to mountain-Pacific territory, 
which is the area from the Rocky Mountains west. The Commission gave the railroads, and they accepted, 
the opportunity of working out the uniform classification by agreement among themselves. A group of 
eastern states and western railroads filed suit in a three-judge court to set aside the order as to the rate 
adjustments, and that court, while upholding the Commission’s order, granted an injunction pending 
appeal. See Miller, Corrective Action by the Interstate Commerce Commission, infra. The effect was to 
suspend the Commission’s order and leave the old rate relationships in effect until the case could be 
finally determined by the Supreme Court. The final determination came in May, 1947. 

* Proponents of rate reform had appealed to the antitrust laws, indirectly at least, as far back as 1939. 
In the Southern Governors’ Case the Commission said: “Complainants . . . contend that the northern 
carriers, by cooperation and agreement among themselves and by absorption of roads in the North which 
otherwise would have been competitive in making rates from the South, restrain the freedom of action 
of the southern carriers in the establishment of interterritorial rates in violation of the antitrust laws, and 
that in view of this such rates must be presumed to be unreasonable and unlawful. They admit that 
we are without authority to enter orders requiring compliance with such laws, but they insist that we 
should give consideration to the presumption, above stated, which they contend arises from violation 
thereof. We shall make no findings herein with respect to the alleged violation of the antitrust laws.” 
Alabama v. New York Central R. R., 235 I.C.C. 255, 309-310 (1939). 
® Georgia v. Pennsylvania R. R., 324 U.S. 439 (1945). 

* United States v. Association of American Railroads, 4 F. R. D. 510 (1945). 
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questions which confront one who seeks to be informed on these matters. To a 
substantial degree this aim has been attained in the group of articles which follows. 
Not that the contradictions mentioned have been dissipated: partisan viewpoints are 
represented, and disagreements are sharp. But the materials necessary for the forma- 
tion of a critical judgment are here. To be sure, conclusions will not always be 
suspended ripe for the plucking. The discriminating reader, however, will find 
guides, familiar to triers of fact, in his appraisal of the interests involved, in the 
candor and completeness with which issue is joined,’® and in the inferences which 
can be drawn from undisputed facts. 

The first question, of course, relates to understanding the problem. Professor 
Milton S. Heath, in his discussion of the rate structure, not only supplies the founda- 
tion necessary for an understanding of the articles which follow but, as an economic 
theorist, examines the transportation rate pattern as a species of price behavior. 

The second important question is, How did the rate structure come to be? In his 
study of this question Professor David M. Potter, a historian, makes a unique con- 
tribution to the literature and the understanding of this subject. Apart from the his- 
torical sketches embodied in various reports of the Commission, no account has been 
available of the forces and conditions which so molded the rate structure as to bring 
about the profound controversies of recent years. 

It is essential, next, to know how railroad rates are made. A common lay mis- 
take is to suppose that they are all prescribed by the Interstate Commerce Commission. 
Actually, of course, they are initiated by the railroads themselves and merely filed 
with the Commission, and the rate-fixing power of the regulatory agency is called 
into play only upon the complaint of some interested party, or in a general inves- 
tigation of rate relationships (a few typical examples of which have been referred 
to), or in a “revenue” proceeding in which the adequacy of the return provided by 
the rate level is examined. In the third article Mr. Wendell Berge, formerly Assist- 
ant Attorney General in charge of the Antitrust Division, goes beyond these primary 
facts and discusses in detail the procedures, involving consultation with shippers and 
conferences with other carriers, by which the railroads arrive at the rates which they 
file—those rate conferences and appellate procedures which have been termed a 
“private system of judicature” and which have been bitterly assailed as the means 
by which sectional interests accomplish their discriminatory ends. In doing so Mr. 
Berge of course expresses the viewpoint of the Department of Justice and the State 
of Georgia—a viewpoint which is vigorously challenged by Mr. John Dickinson, 
General Counsel of the Pennsylvania Railroad, in his article defending the value, 
the function, and the necessity of the rate conferences, which follows. These two 
articles, together with Mr. Alderman’s and Mr. Wiprud’s, to be mentioned later, 
bring to light the whole conflict of philosophies which is involved in the antitrust 
approach to the rate question: the view, on the one hand, that the policy of free and 


10 Remembering, however, that these contributors have had no opportunity to read other papers in 
the symposium prior to publication. 
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unhampered operation of competitive forces which underlies the Sherman Act can- 
not be applied to a regulated industry such as the railroads, and’ that the railroads 
have duties under the Interstate Commerce Act which can be discharged only by 
use of the conference method; the view, on the other hand, that the area of collabora- 
tion contemplated by the Interstate Commerce Act is a restricted one, and that the 
necessary functions of the rate conferences can be performed in such a way as not to 
run counter to the prohibitions of the antitrust laws. Now that the Supreme Court 
has upheld the order of the Commission looking toward uniformity of class rates, 
this is the great unresolved issue. 

The next question is whether the regional differences in class-rate levels can be 
justified on the basis of differences in cost, differences in the consist of traffic, or 
other differences in transportation conditions—or on any ground of relevant eco- 
nomic policy. This question, which was of course the Commission’s principal con- 
cern in the Class Rate case, is authoritatively discussed by Professor D. Philip 
Locklin, one of the country’s foremost transportation economists. 

Many people, generally familiar with the interterritorial rate controversy, have 
wondered whether the sound and fury is not out of all proportion to the real 
effects of rate differentials. Do the class rates (these being the only rates which are 
concededly on different sectional levels) affect a significant portion of the traffic? 
Are the differences really significant competitive factors, capable of influencing the 
location of industry and the concentration of population? Suppose the rate on 
overalls from a southern factory to an eastern market zs 28 cents per hundred pounds 
higher than the rate to the same market from a competing factory in the East, the 
same distance from that market: what is 28 cents per hundred pounds, translated into 
the retail price of a pair of overalls?" Is it enough to change the face of a nation? 
These and other related questions are considered by Mr. Frank L. Barton, Chief 
Economist of the Department of Justice, in his analysis of the economic effects of 
regional rate differentials. 

Since this question of economic effects is a crucial one, and since the affirmance 
of the Class Rate decision probably does not mark the end of the road to rate 
equalization,” the article which is included at this point should be of particular 
interest to those who will be concerned with future developments. Mr. James C. 
Nelson, Chief of the Transportation Division in the Office of Domestic Commerce, 


11 Perhaps the most succinct comment responsive to such questions is that of the Commission in the 
Southern Governors’ Case: “When the important products of one producing section are subjected to a 
higher level of rates to [common] markets than are like products of adjacent competing producing sec- 
tions less distant to such markets, it generally cannot develop unless, and then only to the extent that, 
the differences in transportation charges can be offset by lower production costs or absorbed by a reduc- 
tion in profits. And even though differences in transportation charges can be thus offset or absorbed, 
this in itself generally tends to retard its growth and prosperity.” Alabama v. New York Central R. R., 
235 I.C.C. 255, 319-320 (1939). 

12 The Commission’s order increasing eastern rates by 10 per cent and reducing those in the rest of 
the country east of the Rockies by the same percentage was, it will be recalled, an interim order. It has 
been estimated that it may take years for the railroads to comply with the basic order of the Commission 
calling for a uniform classification and for uniform class rates. It will also be recalled that the rate 
order did not apply to that extensive and rapidly developing section known as mountain-Pacific territory. 
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outlines the information which should be obtained and the methods which should 
be followed in research for the purpose of determining statistically the economic 
effects of rate differences. 

In the next article Mr. Edward H. Miller, formerly Special Assistant to the At- 
torney General and counsel for the Government in the Class Rate case, discusses the 
corrective action taken by the Interstate Commerce Commission in that case, with 
particular reference to the legal questions involved. Written before the announce- 
ment of the Supreme Court’s decision reviewing that case, this article nevertheless 
constitutes an informed commentary on that decision because of its detailed analysis 
of the issues later decided by the Supreme Court. 

The next two articles return to the antitrust aspects of the rate problem, which 
have been mentioned in connection with Mr. Berge’s analysis of the rate-making 
process and Mr. Dickinson’s defense of the rate-conference procedure. Mr. Arne 
C. Wiprud, formerly Special Assistant to the Attorney General in the Antitrust Divi- 
sion, discusses specifically the Georgia case and the suit against the western rail- 
roads, while Mr. Sidney S. Alderman, General Counsel of the Southern Railway, 
contributes a spirited statement of the position of the southern carriers with par- 
ticular reference to the issue of dual control. 

It is natural that the emphasis, thus far, has been upon those interregional rate 
relationships which were the subject of the Commission’s historic investigation in the 
Class Rate case; but the very omission from the order of rates in the Far West high- 
lights the importance of that region for the future. The great distances which 
separate the Pacific Coast from the rest of the country, the mountain ranges which 
wall it off, the competition from water carriers, the burgeoning industrial economy 
of the western cities, the postwar economic problems which may result from the 
great wartime migration to the Coast, all make for fascinating transportation prob- 
lems. Thus the article by Professor Stuart Daggett, another outstanding transporta- 
tion economist and a student of California affairs, is of particular interest and value 
in the presentation of a well-rounded exposition of the national transportation 
problem. 

Finally, a symposium such as this requires a summing up, a statement of the 
long view, a study relating the problem of regional rate differentials to the total 
problem of an efficient transportation system operating in the interests of the Amer- 
ican people—a study, in short, of national transportation policy. There could hardly 
be a better choice for such a task than a railway executive who, while he has broken 
with tradition on many issues, is a passionate crusader for a sound transportation 
system. Mr. Robert R. Young, Chairman of the Board of the Chesapeake & Ohio, 
is well known for the battles he has fought in the name of progressive railroading. 
There is no doubt that he is the most invigorating force which has appeared in the 


In addition, the order dealt only with class rates, on which, concededly, only a minor fraction of all 
rail traffic moves; it was not concerned with commodity rates, exception rates, and column rates, which 
move the rest. While the Commission’s intentions are not known, it is a fair assumption that in due 
course some or all of these may come under investigation, to have any regional differences that may 
appear judged by the standards of uniformity in the light of territorial transportation conditions. 
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industry in a generation. Among other railroad men he is regarded both as an 
insurgent and as an effective champion. In his paper Mr. Young discusses A 
National Transportation Policy—not merely “the” National Transportation Policy, 
as if the declaration by Congress in 1940 were immutable. In addition to comment- 
ing forthrightly on both branches of the interterritorial rate struggle—the merits of 
the Class Rate decision and the resort to the antitrust laws—Mr. Young discusses 
conditions which he regards as defects in the National Transportation Policy, as 
causes contributing to discrimination, and as obstacles which must be overcome 
before disputes over discrimination can be effectively dealt with. 

While this symposium was in preparation there were other important develop- 
ments. Most prominent, of course, was the Supreme Court’s confirmation of the 
Class Rate decision, the operation of which had been suspended during two years 
of litigation. The Supreme Court’s decision, announced May 12, 1947,'* came after 
all except two of the papers in this symposium had been completed, and there was 
no opportunity for revisions which would permit the contributors to express their 
reactions. It therefore falls to the Editor to make some comment on the decision. 

The vote was seven to two, and Justice Douglas wrote the opinion for the 
majority. Justice Frankfurter dissented; Justice Jackson wrote a separate dissenting 
opinion concurred in by Justice Frankfurter. 

The principal holdings of the majority closely parallel the findings of the Com- 
mission and the analysis of the legal issues presented in Mr. Miller’s article: 

1. The Commission did not misconceive its authority in its approach to the 
elimination of discrimination; it did not attempt to impose uniform freight rates, 
mile for mile, without regard to differing costs of service, but only to eliminate 
territorial rate differences which were not justified by differences in territorial 
conditions. 

2. The Commission’s findings of discrimination in class rates in favor of eastern 
territory and against the other three territories were supported by substantial evidence. 

3. The force of those findings is not impaired by the alleged absence of a finding 
that the discriminatory rates are actually charged to competing shippers in the sev- 
eral territories. There was some showing of actual discrimination against shippers; 
however, the issue was not discrimination against individual shippers located in a 
territory, but prejudice to a territory as a whole. Since the effect of discriminatory 
rates is not only to impede established industries but to prevent the establishment of 
new ones, an unlawful discrimination is not dependent on a showing of actual in- 
jury to individual shippers—otherwise a case could never be made out against com- 
pletely effective discrimination, which would operate to shut out entirely shipments 
from the competing region."* 


13 New York v. United States, 67 Sup. Ct. 1207 (1947). 

14 Here is one of the choice paradoxes of the whole controversy. Both sides sought to make capital 
of the admitted fact that class rates move but a minor portion of the freight, and that most of that 
moves in official territory. The plaintiffs relied on the fact that class rates had become “paper” rates as 
showing that the discriminations supposed to flow from differences in regional levels were speculative 
and unreal; the Commission found, and the Court agreed, that their very obsolescence tended to establish 
their effectiveness as a trade barrier. 
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4. There was substantial evidence to support the Commission’s finding that the 
class-rate structure had prejudiced the economic development of the South and the 
West. 

5. The finding that rate differences between the East and the South were not 
justified by differences in cost nor by differences in the consist of traffic was amply 
supported by the evidence. As for differences between the East and the West, while 
the evidence showed slightly higher costs in the West, the Commission was justified 
in taking into account the probable level of costs in the postwar period, the rate of 
return on investment in the territories, the territorial freight operating ratios, the 
low level of intrastate rates in the West, and the probable increase in class traffic 
resulting from the reduction in interstate class rates, and in concluding that these 
considerations counterbalanced the disparity in costs. Here the Court emphasized the 
latitude accorded an expert administrative body in forming judgments on matters 
within its special competence. 

6. A relatively minor aspect of the case gave the Court some difficulty. The 
Commission’s rate reduction order had applied to less-than-carload as well as carload 
rates. The western roads maintained that as to this type of class rates the case of 
discrimination had not been made out, and also that the rates were confiscatory. 
The Court’s treatment of this contention is interesting primarily because it involves 
some technicalities of administrative law. On the issue of confiscation the western 
railroads presented to the district court new evidence which had not been placed 
before the Commission, and the district court received and considered it. Pointing 
out that correct practice requires that all such evidence be considered in the first 
instance by the administrative agency, Justice Douglas said that but for the provi- 
sional character of the Commission’s order it would be necessary to remand the 
case to the Commission for preliminary consideration of the new evidence. On the 
merits, the Court noted that the data on costs for less-than-carload traffic were out of 
date and not confined to traffic moving on class rates; that such costs are largely 
within the control of the railroads, depending largely on the efficiency of loading 
and related factors; that, even so, the Commission had calculated that the new rates 
would be compensatory if wartime loading practices were continued; and, above all, 
that the Commission’s order on this point was extremely tentative, the railroads hav- 
ing been expressly admonished by the Commission to apply for a readjustment of 
less-than-carload rates promptly if experience should indicate the need. As to the 
argument that discrimination in these rates had not been established, it was held 
that the Commission, having found discrimination in the main features of the rate 
structure, was justified in modifying less-than-carload rates along with the rest to 
avoid upsetting competitive relations between those who ship in small quantities 
and those who ship by the carload. 

7. The Commission’s order was not defective because it failed to afford the car- 
riers an opportunity to “abate the discrimination by raising one rate, lowering the 

















Foreworp 399 


other, or altering both,” nor because there might be no group of carriers which could 
be regarded as the “common source” of the discrimination.® 

8. The Commission acted within the limits of its authority to remove discrimina- 
tion in ordering an increase of 10 per cent in class rates in the East, on the basis of 
its finding that those rates were not only unduly preferential but also unreasonably 
low, despite the fact that there was no finding that those rates were noncompen- 
satory, or that they otherwise threatened harmful effects upon the revenues and 
transportation efficiency of the eastern carriers or their competitors. 

g. The Commission’s order in the Class Rate case was not rendered obsolete by its 
later action granting a nationwide increase in freight rates, with greater increases in 
the East than in the rest of the country.”® 

Justice Frankfurter, invoking standards which the Court had applied in less 
momentous cases, complained of lack of definiteness, clarity, and explicitness in the 
Commission’s findings, particularly as to the reasonableness of the new rates to be 
established by the interim order. To him the addition of 10 per cent in one territory 
and the “mathematical coincidence” of a reduction of the same amount in the others 
were an apparently mechanical and Procrustean procedure for getting rid of dif- 
ferences, which could be supported, if at all, only by digging out of the voluminous 
record “inexplicit, argumentative” bits. 

It is, in fact, the method which the Commission employed to remove the dis- 
criminations which it found that presents the greatest difficulty to the commentator, 
as it did to the Court and, one may guess, to the Commission itself as its investi- 
gation went forward. The rulings of the Court on the other issues—those, for ex- 
ample, dealing with the findings of discrimination, of its effects upon the industrial 
development of the South and West, and of the lack of justification in different 
transportation conditions—are of the type to be expected as a matter of course when 
a court is called upon to review the painstaking exercise of administrative functions. 
One may disagree with the conclusions reached by the Commission on the basis of 

18 The legal arguments to which this holding is addressed are discussed in Miller, Corrective Action 
by the Interstate Commerce Commission, infra. 

1° Ex parte No. 162, 264 I.C.C. 695, 266 I.C.C. 537 (1946). 

On July 7, 1947, petitions for rehearing in New York v. United States having been denied (67 Sup. 
Ct. 1527, 1528 (1947)), the Commission issued its Second Supplemental Report in Docket No. 28300, 
the Class Rate Investigation, instructing the railroads to proceed with the adjustments ordered in that 
investigation. The procedure prescribed by the Commission for accommodating those adjustments to 
the general increases permitted in Ex parte 162 was as follows: (1) The rates in effect at the time of 
the order in the Class Rate case, in 1945, are to be increased by 10 per cent in eastern territory and 
decreased by 10 per cent in the other affected territories and interterritorially, as provided in the interim 
order; (2) thereupon, the rates so adjusted may be increased uniformly by 22% per cent in lieu of 
the varying percentages originally allowed (25 per cent in the East, 20 per cent in the South and West, 
and 22% per cent interterritorially) in Ex parte 162. The effect is to adhere closely, percentage-wise, 
to the degree of equalization contemplated by the interim order. If the delayed equalizing adjustments 
had been superimposed on the rate structure resulting from Ex parte 162, or if the increase originally 
authorized in Ex parte 162 had been superimposed on the 1945 structure as modified by the interim 
order, the change in the percentage relationships between the regional levels would have been accentu- 
ated. However, the absolute competitive disadvantage to the average southern shipper will be greater 


than it would have been originally under the interim order or under either alternative method of 
accommodating the two adjustments. 
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the monumental record in the Class Rate case, but it would require an extraordinary 
projection of the courage of one’s convictions to maintain that there was not enough 
there to support those conclusions as the judgments of reasonable men. 

Justice Frankfurter’s incredulity concerning the “mathematical coincidence” of 
the 10 per cent adjustments can probably be dismissed as resulting from failure to 
give sufficient recognition to the interim character of those adjustments. Primarily, 
the Commission ordered rate equality—a clear-cut concept dependent on no precon- 
ceived percentages—and prescribed the uniform rates which were ultimately to apply. 
Those rates could not be made effective, however, until the uniform classification was 
completed; and so the Commission, frankly to approximate the desired equality in 
the interim, ordered the ro per cent adjustments. This, however, does not dispose 
of the fundamental point, which is that the Commission’s method of eliminating 
the differentials which it found unlawful was essentially that of splitting the 
difference. 

Consider the problem: The Commission had found differences in territorial rate 
levels which it regarded as discriminatory and as unjustified by differences in trans- 
portation conditions such as costs of service. It followed that there should be equality; 
but which set of rates was out of line, which required adjustment? To achieve 
equality by cutting southern and western rates down to the level of those in the 
East might have entailed serious revenue problems for the southern and western 
carriers. The Commission found doth that rates in the South and West were too 
high and that those in the East were too low, and that there should be corresponding 
mutual adjustments. It is just at this point that the difficulty arises, for raising 
rates without a showing that they are inadequate for revenue purposes involves 
troublesome problems of construction of the Interstate Commerce Act. Any other 
method of equalization, except that of cutting all rates to the eastern level, would 
have involved the same problem in greater or less degree. If the order had been to 
cut southern and western rates by 11.6 per cent and raise eastern rates by 8.4 per cent 
the “mathematical coincidence” would have disappeared, but the essential problem 
would have remained: Was the increase in eastern rates defensible? 

The Interstate Commerce Act prescribes standards, or ideals, for railroad rates 
which in the aggregate call for a perfection that few human institutions can attain. 
They must not be unjust or unreasonable or unlawful in any respect “in and of 
themselves or in their relation to each other”; they must not discriminate against 
any person, company, firm, corporation, locality, category of traffic, port, port dis- 
trict, gateway, transit point, region, district, or territory; they must produce enough 
revenue to permit adequate and efficient railway transportation service, but generally 
no more than is required to cover the lowest cost consistent with the furnishing of 
such service, plus a fair return on the property used in rendering it. The Commis- 
sion was confronted with a difference in rates which it found unjustified by differ- 
ences in transportation conditions, and which should therefore be eliminated as a 
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discrimination under the Act; yet there was no showing that eastern rates were too 
low by reference to the revenue standards of the Act. 

The way out of this dilemma involves a concept which is not easy for the un- 
initiated in rate matters. There is probably: no such thing as a railroad rate or 
group of rates which is just precisely right—which is both the maximum and the 
minimum from the standpoint of reasonableness for revenue purposes, and which 
cannot be raised a bit or lowered a bit without violating the Act. Such a rate would 
indeed be a mathematical coincidence, and an economic one as well. There is, in fact, 
as the majority of the Court recognized, a “zone of reasonableness” for revenue pur- 
poses within which rates can be adjusted down or up without depriving the affected 
carriers of a fair return, impairing the efficiency of their service, subjecting them or 
their competitors to ruinous competition, or imposing an excessive burden on ship- 
pers and consumers.’ Such a zone, such a play between parts of the stautory 
scheme which might be expected to mesh with precision, may be difficult to accept; 
there is, however, no way of avoiding it. It results from our inability to allocate 
joint costs without some margin of error, from our inability to foresee precisely the 
effects of rate adjustments on traffic in the future, and generally from the immen- 
surability of such concepts as those of which the revenue standards of the Act are 
compounded, 

Simple acceptance of the fact that there is such a zene is all that is necessary to 
render the Commission’s method understandable. Let it be conceded that eastern 
rates were not below the bottom of the range of reasonableness for revenue purposes, 
and that southern and western rates were not above the top; nevertheless the dis- 
parity between them as they were disposed within the range, being unjustified by 
differences in transportation conditions, was found by the Commission to be unlaw- 
ful and subject to correction. For such adjustments within the zone no standard 
would appear to be available except that of equality; and in this light the Commis- 
sion’s decision as an interim expedient to move each group equally toward the mid- 
point, rather than to employ some elaborate formula which might result in a different 
point nearby, takes on the aspect of practical statesmanship. 

It was this matter of raising eastern rates which troubled Justice Jackson, although 
the warmth of his feeling led him also to express other, much less tenable, objec- 
tions to the Commission’s order. His dissenting opinion, which begins, “I find it 
impossible to agree with this extraordinary decision,” is itself remarkable. He refers 
to the eastern rate increase as a “surtax,” or “surcharge,” not needed by the eastern 
roads for revenue purposes but added for the purpose of handicapping the economy 
of that region.!®> We have seen that such a reaction is not unnatural in view of the 


17 United States v. Illinois Cent. R. R., 263 U. S. 515, 524 (1924); Youngstown Sheet & Tube Co. 
v. United States, 295 U. S. 476, 479 (1935); Jefferson Island Salt Mining Co. v. United States, 6 F. 2d 
315 (N. D. Ohio 1925); Scandrett v. United States, 32 F. Supp. 995 (Ore. 1940), aff'd 312 U. S. 661 
(1941). Cf. Federal Power Commission y. Natural Gas Pipeline Co., 315 U. S. 575, 585 (1941); Fed- 
eral Power Commission v. Hope Natural Gas Co., 320 U. S. 591 (1943); Hale, Usility Regulation in the 
Light of the Hope Natural Gas Case, 44 Cor. L. Rev. 488, 521 (1944). 
18 According to newspaper accounts of the session of Court at which the opinions were read, Justice 
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competing standards of the Act. But Justice Jackson does not join issue with the 
solution of the dilemma which the Commission and the majority of the Court 
adopted; instead, although he expressly confines himself to the eighth ruling of the 
majority, he bolsters his argument against the eastern rate increase by the implicit 
rejection of some of the other points on which that ruling rests. Thus he says that 
the eastern rate increase was designed to make transportation as expensive in the 
East as it is in other areas “where there is less traffic to divide the cost.” This is 
an obvious reliance upon the argument that the greater density of traffic in the East 
results in lower costs for railroad service there—an argument which was rejected in 
the Edwards report and by the Commission. Of course, one may be unpersuaded 
by the Edwards report, as were two members of the Commission;’® but the question 
is whether that report provided a reasonable basis for the finding of the majority of 
the Commission. Justice Jackson nowhere says that it did not. Similarly he speaks 
of taking away from the East “one of the advantages inherent in its density of 
population.” Again, he attributes the Commission’s order to “a new theory of 


999 


‘discrimination,’ ” saying: 
> 


It has never been thought to be an unlawful discrimination to charge more for a service 
which it cost more to render.... But now it is held to be an unlawful discrimination if 
railroads of the Northeast do not make the same charge as other railroads in the South 
or West, for a different transportation under different cost conditions. [Italics supplied.] 


No explanation is given for this repeated refusal to recognize the Commission’s find- 
ings as to differences in transportation conditions and the Court’s ruling that those 
findings had substantial support in the evidence. 

The Government, says Justice Jackson, “frankly advocates this new concept of 
discrimination as necessary to some redistribution of population in relation to re- 
sources that will reshape the nation’s social, economic and perhaps its political life 
more nearly to its heart’s desire.” This interpretation is apparently based on a state- 
ment quoted from the Government’s brief which, to many readers, will appear to 
say just the opposite. It seems reasonably clear, at least, that the Government law- 
yers did not wish to be understood as advocating any such concept;”° and the Com- 
mission itself specifically disclaimed any such intention.” 

This decision of the Supreme Court was, as a matter of fact, generally expected. 
Some of the contributors to this symposium confidently predicted that the Commis- 
sion’s findings would be upheld, and those contributors who express the point of 
view of the railroads have concentrated their attention on the other branch of the 


Jackson departed from his text to interject that “this majority opinion is on the same theory as when 
you put a lead on a fast horse to slow it down.” N. Y. Times, May 13, 1947, p. 18, col. 5. According to 
the same account, Justice Frankfurter likened the Commission’s solution to “burning down the barn to 
roast a pig’—an Elianic allusion which does not appear in the official opinion. 

2° Commissioners Porter and Barnard, dissenting, in Class Rate Investigation, 262 I.C.C. 447, 709, 
717, 725 (1945). 

2° See Miller, Corrective Action by the Interstate Commerce Commission, infra, division II B. 

*1 Class Rate Investigation, 262 I.C.C. 447, 692 (1945). 
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problem—the resort to the antitrust laws by some proponents of rate reform. Here, 
too, there has been a recent development. The Reed-Bulwinkle Bill,?* which exempts 
from the antitrust laws certain agreements entered into by railroads with the 
approval of the Interstate Commerce Commission, was passed by the Senate on June 
18, 1947, after the adoption of an amendment of questionable effect, proposed by Sen- 
ator Russell of Georgia, providing that the bill should not deprive the Supreme 
Court of jurisdiction in the case of Georgia v. Pennsylvania Railroad, nor change 
any principle of law applicable in the determination of that case, nor deprive any 
party to that case of relief to which he would otherwise be entitled, nor render 
lawful any act found unlawful in that case.2* No reference was made to the anti- 
trust proceeding by the United States against the western railroads. 


Thus, as this symposium enters the final stages of publication, final legal approval 
has been given to the Interstate Commerce Commission’s approach to the correction 
of rate inequalities, and the struggle over the attempt to use the antitrust laws as an 
approach to the same end is about to reach its climax. Whatever the outcome of 
the antitrust struggle may be, it will be interesting to watch the effect of the new 
rate relationships on the development of the South and the West. Someone, not an 
adherent of the cause of rate equalization, once said that he wished the rate demands 
of the South and West could be fully met without further ado; it would then be- 
come apparent that the rate structure had not been a primary factor in the retarded 
industrial development of those sections, and a great deal of energy could be released 
for application to the removal of more important obstacles. The conditions for such 
a test are now imminent. 

BraINnerD Currie. 

#2. 110, 80th Cong., 1st Sess. (1947). 

28 Supra, note 8. 


2493 Conc. Rec. 7345-7363 (June 18, 1947). In the Seventy-ninth Congress the House passed the 
Bulwinkle Bill on December 10, 1946. 
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THE RATE STRUCTURE 


Mirton S. Heatu* 


The transportation rate structure is typical more or less of price structures pre- 
vailing generally throughout modern large-scale industries. The dominant character- 
istics of such price structures are: the existence side by side of many different classes, 
groups, and sub-groups of prices within the same industry, a complicated pattern of 
price differentials both between and within such groups of prices, and a considerable 
rigidity of most of the prices and price relationships. Price behavior in such indus- 
tries does not conform very closely to the old familiar conceptions of pure competitive 
determination; competitive forces are primarily monopolistic, oligopolistic, or absent; 
prices may be said to be “administered,” if that term is understood to be used in 
a very broad sense. Various rules and devices, some of which are quite complicated, 
are employed as aids in setting prices. It is often asserted that these rules rest upon 
basic principles; but when such principles are subjected to scrutiny they are found 
frequently to be vague in meaning, or even self-contradictory. Investigators of these 
price behaviors have made considerable headway in recent years; yet much remains 
to be done before a satisfactory understanding of all the complicated price-determining 
forces is achieved. More data must be collected, and better methods of collecting 
and sampling data must be devised in many cases. In the field of transportation, 
though the volume of collected information exceeds, probably, that on any other 
industry, our knowledge of actual rates is very incomplete.’ 

The transportation rate structure, while resembling the general pattern of modern 
industrial prices, exhibits important features of its own. These singular character- 
istics result, in part, from distinctive factors within the industry, and, in part, from 
public interference. 

First, with respect to the nature of the industry itself, it should be noted that the 
article produced is a service. This service is the moving of commodities and persons. 
Now the moving of matter is, in the abstract, a rather simple function, and it might 
appear that such a service could be readily divided into equal, homogeneous units, 
and so marketed. But actually such is not the case. The railroads transport some 
twenty-five thousand different articles. Most of this large number are carried in 
several different forms and unit sizes. Almost every one of these articles possesses 


* A.B. 1917, University of Kansas; A.M. 1924, Ph.D. 1937, Harvard University. Professor of Eco- 
nomics, University of North Carolina. Formerly Instructor in Economics, University of Kansas, Harvard 
University; Assistant Professor in Economics, Tufts College. Contributor to economic journals. 

1 The Bureau of Transport Economics and Statistics of the Interstate Commerce Commission has set 
up a continuing program of actual rate studies in all fields of transportation which should supply much 
of the needed quantitative information. 
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individual characteristics which in some degree determine the character of the service 
rendered to it. Distances of haul vary widely, and distance is not a homogeneous 
factor: longer distances are not simply multiples of shorter ones. Topography 
strongly influences transportation, and topographical conditions vary greatly. Vary- 
ing percentages of idle capacity, in different areas and periods of time, affect both 
the costs and the character of service, as do different scales of physical operations. 
Forms and degrees of monopoly and competition, both among transportation agencies 
and among the industries served, vary so widely that generalizations in these respects 
are likely to possess limited validity. Summary figures of ton-miles of service, there- 
fore, imply a homogeneity which does not exist. The “commodity” of transportation 
tends to become differentiated by the infinite variety of goods transported and the 
many different conditions under which the services are rendered. No other industry 
directly serves so high a proportion of the productive activities of the nation, nor 
operates under so wide a range of physical, social, and technological conditions. There- 
fore it can be maintained, with some reason, that the transportation industry actually 
sells more different commodities than any other industry. 

It would be logical to expect, in view of what has been pointed out above about 
the nature of the industry, that transportation would present the widest variation in 
prices among large-scale industries. At times this has probably been the case, but it 
is doubtful whether it is true today. The natural tendency toward a complexity of 
rates, that is always likely to lead ultimately to utter confusion, has compelled trans- 
portation agencies to group and standardize their prices in probably greater degree, 
relatively speaking, than has been found necessary in most large-scale, inflexible-cost 
industries. Class rates represent the highest degree of uniformity: most of the twenty- 
five thousand different commodities have been classified into some seven to twelve 
classes; rates are charged only upon these classes, and all of the class rates are cal- 
culated from some four or five basic rate scales. Though less standardized, the 
commodity rates seldom apply to single commodities, nor to single distances; rather 
they usually include large generic groups of commodities, and apply to extensive 
areas of the United States. Fixed differentials are adopted for both class and com- 
modity rates, whereby a single key rate automatically establishes all rates within the 
structure: the first-class rate scale supplies the key rate for all of the class rates; and 
usually a key rate between the chief producing area and the principal market con- 
trols the pattern of a commodity rate group. Distance relationships are standardized 
by area groupings and mileage scales and by standard rules for constructing mileage. 
Differences of density, scale, and physical conditions of operation are standardized 
for rate-making purposes into such differentials as single-line, joint-line, and local 
rates, and scales of arbitraries. Thus a change in a railroad rate usually involves a 
change in a class, a scale, a commodity group, a general rule, or some other general 
relationship rather than simply an alteration in a particular rate per se; and most 
major rate changes today involve innumerable shipments and a complexity of rela- 
tionships that can be dealt with only by standardized patterns of rate making. The 
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broadest aspects of regularization, to date, probably, are the considerable unification 
of rate-making patterns and procedures within the three major geographical regions 
of the United States—North, South, and West—and the observance of certain stand- 
ard rules and key relationships in fixing rates on interterritorial shipments. 

The influence of public regulation has resulted, undoubtedly, in greater simplicity 
and uniformity of the rate structure than would have been the case had it been lack- 
ing. The Interstate Commerce Commission has secured the adoption of standard- 
ized rules, procedures, and principles of rate making; it has brought about uniformity 
in the construction of distance scales and class differentials; it has established the 
limits—broadly speaking—of various rate levels for both class and commodity 
rates. In the recent Class Rate Decision,? the Commission’s policy of uniformity has 
been carried to its greatest lengths. While it is still true that private transportation 
agencies initiate most rates and rate changes, nevertheless all such actions are taken 
subject to the limits of policy defined by the Commission. 

Studies of the rate structure may have two broad objectives: (a) to ascertain what 
are the relative rate levels with respect to regions, industries, or types of commodities, 
and (b) to establish bases for comparisons of the prices of transportation with the 
prices of other goods or with prices in general. Since inquiry in this symposium 
is directed to certain aspects of relative rate levels, information presented in this 
paper will be limited to the first of these two general questions. Any study of 
relative rates requires some understanding of the mechanics of the rate structure. 


TABLE 1 
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® Reproduced from Class Rate Investigation, 1939, 262 1.C.C. 447, 467 (1945). 
* 262 I. C. C. 447 (1945). 
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Comparisons of rate levels must take cognizance of differences in the construction 
of rate scales, rate groups, and differentials. 

The mechanics of the rate structure has three basic characteristics: (a) the area 
within which the published rates apply, (b) the pattern for determining the ship- 
ments upon which any given published rate applies, and (c) the formula or pattern 
by which rates are calculated. These three aspects are indicated in Tables 1, 2, and 3. 
All of the tables distinguish the three major rate-making territories, and also the 








TABLE 2 
INTRATERRITORIAL Crass 1 RATE ScaLes (CENTS PER 100 Pounps)* 
Distance 
in miles 5 | 50 | 100 | 200 | 300 | 400 | 500 | 600 | 800 | 1000 | 1250 | 1500 
Official........ 33 | 47 62 80 96 | 109 | 122 | 135 | 160 182 | 209 | 237 
Southern. ..... 37 | 62 84 | 112 | 134 | 156 | 173 | 189 | 222 249 | 282) 315 
Western 


Trunk-line...| 35 | 53 73 97 | 117 | 1386 | 156 | 176 | 210 | 240] 277] 315 
Southwestern..| 40 | 65 90 | 123 | 147 | 172 | 196 | 220 | 263 | 300] 348] 394 









































official torsitory and owe II in western trunicline sertiiory have seates higher than thove of thcke romoctive territories 
shown above. Zone III scale in western trunk-line territory is the same as that of red wesc omy Suaieer. tie 
sollen, snd then lightly bigher ap 0630 mallee where vende? ne nee Setanees up to 00 
three principal divisions of the very large western territory. Table 3 reveals that 
territorial rate groupings are of two types, namely: intraterritorial, or rates on ship- 
ments within a single territory, of which there are five major groups; and inter- 
territorial, or rates on shipments between territories, of which there are twenty major 
groups. 

Table 3 also shows the second general characteristic of the rate structure: that it 
is actually divided, in all territories, into three different types of rates. These types 
are basically two: class rates and commodity rates. Exception rates are allowed 
departures from the class rates on specified commodity shipments, such departures 
being effected by transfers from one standard class to another or to a different per- 
centage of the first-class rate, or by some modification of the rules regarding ship- 
ments on class rates; they are similar to commodity rates in that they are essentially 
special rates, but they remain tied to the class-rate structure through the continued 
employment of the class-rate mechanism. Nearly every article produced in the United 
States is classified for rate-making purposes in each of the major rate territories, and 
therefore nominally has a class rate anywhere in the United States; but if any other 
rate is published it, rather than the class rate, will normally apply on the specified 
shipment. Such a rate would be known as a commodity rate and would be the 
actual, or effective, rate. Inspection of Table 3 reveals that a traffic count made in 
1942 indicated that 85 per cent, in bulk, of American railway freight traffic moved 


* Western territory might well be considered to comprise three major territories so far as operating 
conditions and levels of rates are concerned. 
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TABLE 3 
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on commodity rates, and that class rates with few exceptions moved insignificant 
amounts of the traffic outside of official territory and shipments outbound from official 
territory. It should be pointed out also that the territorial divisions discussed in the 
preceding paragraph refer mainly to the class-rate structure. Commodity rates are 
usually built up into separate group patterns formed around generic groups of 
products. The same group may have separate rate structures for different geographic 
areas and transportation routes. Raw materials which are locally produced and 
processed, and therefore are moved for short distances only, may -have many differ- 
ent commodity-rate structures in each of the major class-rate territories; on the other 
hand, California citrus fruit and West Coast lumber have commodity-rate structures 
embracing the entire United States, which ignore major class-rate territories almost 
entirely. Though many of the influences which have resulted in the differentiated 
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territorial structure of class rates have also operated in the construction of commodity 
ratcs, by and large each commodity-rate structure evolves its own effective rate 
territory, and there is no over-all uniformity whatsoever of commodity-rate territories. 

An extended discussion of the third aspect of the rate structure—the technical 
construction of rates—would not serve the main purpose of this discussion. Tables 
1 and 2 afford some general idea of how present intraterritorial class rates are con- 
structed. Table 1 indicates the number of classes in each territory and how they 
are symbolized; Table 2 presents a skeleton of the class 1 mileage scales which are 
used in the various regions; and the left-hand column of Table 1 indicates the per- 
centage intervals that are used in determining the rates of all of the classes from 
the class 1 scale. Interterritorial rate mechanisms are similar in general to the intra- 
territorial ones, though the problems of classification require a variety of special rules, 
and the mileage scales are based on somewhat different principles. The Interstate 
Commerce Commission, in a long series of class rate investigations since World 
War I, has brought about the universal use of distance scales for class rates, and has 
greatly reduced the differences between them; nevertheless, they still vary rather 
widely as to contour and level of rates. In the recent general Class Rate Investigation 
the Commission prescribed a uniform classification for the entire United States and 
a single maximum mileage scale for all of the United States except mountain-Pacific 
territory. 

Many different patterns are used in constructing commodity rates. The simplest, 
probably, are individual point-to-point rates. Some use is made of individual mile- 
age scales; if such scales are employed for a fairly complex group, differentials may 
be used, so that the resulting group rate structure may resemble somewhat a class- 
rate structure limited to one type of commodity. Territorial first-class rate scales 
have even been adopted as a basis for constructing some commodity rates; this is par- 
ticularly true in the South, where they have become known as column rates, since 
they use some percentage of the class 1 rate. Proportional rates are a common device 
where interterritorial shipments are involved. Basic key rates play the dominant 
role in the establishment of most long-distance commodity rates. Taken as a whole, 
especially for longer hauls, the predominant type of commodity rate is the group rate. 

Coming now to the fundamental problem of relative rate levels, several per- 
plexing questions first arise as to the significance and treatment of data. Price 
levels are commonly represented as percentages of some base group of prices; and 
they are calculated usually from actual prices which in turn are weighted by the 
amounts of goods exchanged at such prices within a given time period. Rate levels, 
on the other hand, have seldom been computed in this fashion; they have been com- 
puted from the published rates, rather than from actual rates charged upon ship- 
ments. Consequently, a rate upon which nothing has moved has exercised the same 
weight as one upon which goods have been shipped. The published rates which have 
been used almost invariably have been the class rates, upon which less than 5 per 
cent of the traffic moves; while commodity rates, which move 85 per cent, have been 
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omitted. Actual rates are very difficult to determine except by extensive waybill 
studies. Even then the calculation of actual revenue rate levels would require many 
adjustments for differences in services, conditions, and consists of traffic among the 
various territories. 

Rates within official territory are generally used as the base, or 100 per cent level, 
for comparisons of rate levels among the various territories. Various levels of pub- 
lished rates—primarily those in which the southern states are concerned—are indi- 
cated in Tables 4 to 8, inclusive. These are typical of relative levels in general. 















































TABLE 4 
INTRATERRITORIAL Ciass 1 RaTE SCALES AS PERCENTAGES OF OFFICIAL TERRITORY SCALE 
Distance in miles 50 | 100 | 200 | 300 | 400 | 500 | 600 | 800 /1000 |1250 |1500 | Average 
6) Et 100 | 100 | 100 | 100 | 100 | 100 | 100 | 100 |} 100 | 100 | 100 100 
Southern........... 121 | 127 | 140 | 140 | 143 | 142 | 140 | 139 | 137 | 135 | 133 136 
Western trunk- 
MD sc lo'sss60 50% 08 113 | 118 | 121 | 122 | 125 | 128 | 180 | 131 | 132 | 1384 | 133 126 
Southwestern....... 138 | 145 | 154 | 153 | 159 | 161 | 163 | 164 | 165 | 166 | 166 158 
TABLE 5 


INTERTERRITORIAL Crass RATES BETWEEN EASTERN AND SOUTHERN CITIES EXPRESSED AS PERCENTAGES OF 
THE EasrerRN Crass Rate SCALE For EQuivALENT DisTANCES 














> |B > ; 2 

g < |é |. ef |g 2 

” 3 ra 5 2 =] v 2 a o 

#13 /8 18 |§.J/€.la [8 |2.16 |€] < 

E leolegl/e./88/ssl2 | esladle./S0| 

Sai a- | 85/88/86 eo/So/g8|/GS| a5] og]/4,.| # 
26|/Oa/45|/Se/SalSsaelSelealzelzdiaa| 5 

Baltimore, Md........... 132 | 180 | 133 | 127 | 103 | 131 | 186 | 131 | 137 | 180 | 115 | 128 
PEMAUIRS EPS 5.6. 2:6.0:6:0's.5.0:8% 114 | 110 | 115 | 112 | 106 | 116 | 122 | 115 | 121 | 114 | 112} 114 
Boston, Mass...........- 118 | 115 | 120 | 117 | 103 | 120 | 125 | 119 | 123 | 118 | 108 | 117 
Charleston, W. Va........ 143 | 189 | 141 | 188 | 109 | 183 | 148 | 140 | 141 | 187 | 116 | 135 
OS || AP eee 137 | 188 | 185 | 1388 | 117 | 128 | 145 | 135 | 133 | 136 | 113 | 132 
TORVREO) 5 5 '5.6.65.05-85 acer 143 | 189 | 185 | 142 | 123 | 128 | 149 | 141 | 188 | 140 | 114 | 136 
PPGWOIG, TIONS 5. .6.5,5.00:000% 139 | 183 | 133 | 188 | 114 | 125 | 148 | 138 | 132 | 136 | 113 | 132 
Montpelier, Vt........... 121 | 115 | 122 | 118 | 107 | 129 | 127 | 121 | 134 | 120 | 111 | 120 
INGW MORK, IN, Nicecscccces 126 | 122 | 128 | 123 | 104 | 125 | 131 | 127 | 1380 | 125 | 113 | 123 
Pittsburgh, Pa............ 146 | 128 | 135 | 129 | 112 | 125 | 138 | 140 | 132 | 188 | 113 | 130 
Richmond, Va............ 143 | 143 | 135 | 132 | 102 | 135 | 149 | 186 | 144 | 136 | 127 | 135 
Bt Pods, Bt0,... . 5:55... 140 | 140 | 143 | 143 | 126 | 141 | 149 | 143 | 188 | 140 | 112 | 138 
VTMCNG ING Viewcs ccc 125 | 122 | 129 | 123 | 105 | 125 | 182 | 128 | 125 | 127 | 111 | 123 
Terre Haute, Ind......... 143 | 142 | 141 | 140 | 124 | 135 | 148 | 141 | 140 | 138 | 110 | 137 

City Averages......... 183 | 129 | 182 | 180 | 111 | 128 | 189 | 182 | 133 | 131 | 113 

Total Average........ Panel eslaeeultes cob wees veantibrs tell cae Pee hct weet eee 









































‘Tables 4-8 are reproduced by permission of the Southern Economic Journal from the author's 
article, The Uniform Class Rate Decision and Its Implications for Southern Economic Development, 12 
Sou. Econ. Jour. 213 (1946). 
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Table 4 presents a comparison of the levels of the four major intraterritorial class 1 
rate scales for various specified distances. The averages in the right-hand column 
are computed simply from the individual percentages in the table. Averages will 
vary slightly depending on the number and selection of points on the scales. If 
all points are included, the southern average would be 137.7 per cent of the official 
scale.® It should be noted that the levels within each territory vary considerably for 
different segments of their respective scales. 

Tables 5 and 6 present similar comparisons of interterritorial class rates with 
rates for similar distances of the official intraterritorial class-rate scale. In calculating 
relative levels in these instances the interterritorial class rates and distances selected 
are those applying between representative major cities in the four territories. Inspec- 
tion of the tables reveals that relative class-rate levels for particular distances vary 
much more widely in the case of interterritorial than in that of intraterritorial class 
rates. Variations in rates between southern- and official-territory cities range from 
the Raleigh-Boston rate, which is 3 per cent above official, to the Miami-Richmond 
and Miami-St. Louis rates, which are 49 per cent higher; the extremes are even 
wider in the case of southern-western interregional class rates. The variations are 
not uniform for like distances as in the case of the intraterritorial scales. The inter- 
territorial class-rate scales have been constructed primarily upon a pattern of key 
rates between principal cities; these key rates reflect long-established competitive ad- 


TABLE 6 


INTERTERRITORIAL CLass RATES BETWEEN SOUTHERN AND WESTERN CITIES EXPRESSED AS PERCENTAGES OF 
THE EasTeRN Crass RATE SCALE FOR EQuIVALENT DISTANCES 


























“ ry ® 
ae ey Bae ed ge |g . 5 | $ 
£/b 1€ 5/8 |€/¢ |8 |£./%.| < | = 
So| 29/32/94) 48] 24/83/28 /3o) 2] = 
250/00 /Sa/5 Selah lad) 4ze/aaz] a 

Western trunk-line: 
Cedar Rapids, Ia. .| 139 | 144 | 139 | 144 | 126 | 150 | 139 | 129 | 125 | 187 
Denver, Colo...... 158 | 158 | 164 | 161 | 150 | 168 | 160 | 152 | 144 | 157 
Green Bay, Wis. ..| 138 | 139 | 135 | 141 | 127 | 149 | 184 | 127 | 117 | 135 
Kansas City, Mo..| 140 | 144 | 157 | 148 | 139 | 160 | 147 | 136 | 128 | 143 
Minneapolis, Minn.| 140 | 141 | 140 | 143 | 134 | 153 | 141 | 132 | 129 | 139 
Wichita, Kan...... 158 | 157 | 162 | 155 | 145 | 168 | 160 | 150 | 137 | 155 
City Averages..| 145 | 147 | 150 | 149 | 187 | 158 | 147 | 1387 | 130 144 
Southwestern: 
Dallas, Tex....... 160 | 158 | 161 | 159 | 163 | 165 | 161 | 162 | 157 | 161 
Houston, Tex.....| 157 | 156 | 157 | 155 | 159 | 166 | 157 | 160 | 156 | 158 
Little Rock, Ark...| 153 | 153 | 153 | 155 | 158 | 161 | 151 | 148 | 151 | 154 
Okla. City, Okla...| 156 | 157 | 161 | 158 | 159 | 165 | 159 | 155 | 147 | 157 
San Antonio, Tex..| 160 | 159 | 158 | 159 | 160 | 168 | 159 | 162 | 160 | 161 
Shreveport, La....| 155 | 156 | 151 | 154 | 159 | 163 | 154 | 157 | 156 | 156 
City Averages..| 157 | 156 | 157 | 157 | 160 | 165 | 157 | 157 | 154 158 





























® 262 I. C. C. 447, 592 (1945). 
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justments between producing and marketing centers and between alternative trans- 
portation routes, including water-competitive services. 


Tables 7 and 8 attempt to present a comparison of the levels of southern and 
official commodity rates. The territorial groups compared are similar to the class- 
rate groups: first, Table 7 compares southern intraterritorial commodity rates with 
official intraterritorial commodity rates, and then Table 8 provides a comparison of 


TABLE 7 


RELATIVE LEVELS OF SOUTHERN INTRATERRITORIAL CoMMODITY RaTEs* 





Southern Commodities Per cent of Official Commodity Rate Level 








75-80 per cent of trunk-line; 90 per cent of central freight 
territory. 

100 per cent; Alabama intrastate scale is lower. 

Alabama intrastate scale is 79 per cent of official territory. 

50,000 minimum: lower on 70-480 mile hauls, higher on others; 








80,000 minimum: substantially lower on most hauls, 40-1,000 
miles. 

72 per cent. 

100 miles:> 48 per cent, 56 per cent; 200 miles: 65 per cent, 
73 per cent; 300 miles: 93 per cent, 101 per cent. 


MEM BUOUR 5 6 oo o.c. ci nec bee sora altiaes weed 
Fertilizer and fertilizer materials....... 


LUA ene er BORA IIE SSRI EPCT PPE” 100 miles: 96 per cent, 102 per cent; 380 miles: 90 per cent, 
99 per cent; 700 miles: 86 per cent, 97 per cent. 

OAPI Dc ioc ls ar 5iS seal ofe) oa ers ojos esas rato itieee Considerable part of South: 100 per cent; elsewhere: 68-88 
per cent. 

LEU CD a eC ee rene eer Fa 50 miles: 64 per cent; 100 miles: 68 per cent; 200 miles: 80 per 
cent; 300 miles: 86 per cent; 400 miles: 96 per cent; 600 
miles and over: 100 per cent. 

METI 3 25.95.51 Va ateiciovacs eieccisias eee 200 miles: 57 per cent; 660 miles: 66 per cent. 


There are 3 scales in official territory. Southern scale is 
lower than 2 of them; is same as third for some distances, 
lower for others. 

70-75 per cent. 


Sand, gravel, crushed stone, and slag... 


Sulphuric acid.................e0e0e. 








so ie se Sells toes tae eas distance refers to the trunk-line scale; the second refers to central freight 
territory scale. 
southern interterritorial commodity rates with official intraterritorial rates on the 
same commodities. Adequate data are not available for the computation of any 
general commodity rate level. Even if data were readily available, the task would 
be a very difficult one. Individual commodity rate structures are innumerable and 
of very many different types. There may be several different ones for the same 
commodity in a single territory. Dissimilarities of service and consist are legion. 
These factors of difference are one of the chief justifications for commodity rates. 
No attempt, -therefore, is made here to calculate or estimate general commodity rate 
levels. The tables present solely comparisons of individual scales and groups of com- 
modity rates. Table 7 shows that rates for the principal raw materials and capital 
goods utilized in industry, construction, and agriculture average rather considerably 
lower on shipments within the South than in official territory. On articles shipped 
out of the South, Table 8 exhibits a wide range of commodity rate levels, with 
cigarettes, for example, paying 77 per cent of northern rates and steel bars and sheets 
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TABLE 8 
RELATIVE LEVELS OF SOUTHERN INTERTERRITORIAL CoMMopITY RaTes* 
Commodities Shipped Between Southern Per cent of Official Territory 
and Official Territories Rates on Same Commodity 
CAGE ATO oS ROT 0c 2 RD 92 per cent 
PUN MMUO MANOR 561s 6.55/84 seisiess swabs bos 60440006 606 cao5 Some are lower; others are same 
SSS 5 5 SoReS Sa en es eas Se 94 per cent 
on ri CS ee er er ee Taney eae eee me: 
Canning supplies: alum, turmeric, glass bottles and j jars, metal 
covers, tops, and caps—to Faison, N. C..............0.005- 68.3-91.5 per cent 
CSD all SS brslay SEP AIRES ARS i ae are ie ara 77 per cent 
Clos Cot ep Pas OR. One AR tage Caretta Sir ied gn eel By et att 
Smoking and chewing tobacco..................2seeeeeeeeee i iam si 
SLA IRE ores sR arises 565s beet 50 vee ess dbs eos o wo 


Bricks and clay products; distilled liquors; foundry products; 
hosiery; tanners’ glue; stone, marble, and slate; lime; coke; 
sugar; coal and wood stoves, furnaces, heaters; gas stoves, fur- 
naces, heaters; castiron pipe fittings, L. C. L.; iron body 
valves; brass pipe fittings; brass cocks and valves; soapstone 
and talc; enamelled iron and steel plumbers’ goods; papeteries; 
ferromanganese; ferroalloys; unfinished aluminum, blanks, 
stampings, and shapes; asphalt, petroleum, coke; leather; pig- 
iron; aluminum pig or ingot; cast-iron pipe; cast-iron hard- 
ware; hydrants and fire plugs; upholstering fabric and trim- 
ming; cotton flannels or napped fabric; wooden automobile- 


SHE MMMMRGM GS e S515 bo'4S Sass 6 NEE GG Oh OT DA CaS VO oh ass SOO 100 per cent 

MIBUROREMUKS oasis ic Yoisie.6/s 6 56 4/0 01015 016 6 4 1-4 on. Ob.S1s 5-410 !¥ieie 816.6969 100-101 per cent 
PER MAIEE MINBOD 0s a isins pos .5 55s sais 4864s opel o.s. 50 ko oee 101-106 “ 
Sees MARL ARININL AMSINIOD 5.3 5515 5 055.010 09:6 50's 21s bss we $5,000 slos0rs 9 106 ar se 
Cw Ty le SH oe a 107 es ee 
RIA AHPEEON EINOD BOOUD 5. o.00 5.0.0.0 0 6 0.00 neice b.0,0 0000000 4es 108-109 “ “ 
Wood pulp, paperboard, paper boxes, pulpboard, paper bags 

REL AER OMEIDE MALUBUEOD 5 5 6.4 6. 6:016'016-5'9 4: 50 004 6-5 08 pie 010109. 110 oe ee 
ROUT SAB Nae ws swe weG As AOU N SNe dee Nei asewlewes ors 112 eo ae 
MEMEDE OG CER ESL ho cais cna 5s cua secs ss senses e ss ooee 127 ey ie 
SoM MEIN EMMI Soo Goo o's cs: 5.5 S06’ 6.0.5 G'b'0 es So's Ore clos c'sl8 ere 129 heel Ss 
RO NINARIE MO IRE WOMAN IED 96. 56 6c: ps 9 0'6 6,6 610 6:50 6 0 So 8 9 050 014 6° 61458 137 is 
PE EDD oo Gis 65 655 9 54.5 60 06 0% 0% 50 Soh 139 oe rae 
ROTI MES MON UENY 5 AKAOUMS 055 65.016 510 -o 00 cis 6 Sle 6 slg sieieoled-0 140 Peis, 
MEISE iG ie iss oui Fos 5's os 30955 95 0,9'040'o 0s 803495585 151 se. Gee 
SS Ce Se eA AN ki SACI EN ICRI 153 Btn See 
UN MMEREND Fo 515, x to veto io a0 sh ic 29S 15 p's so lau 95ST) 6 $s Siotesa,e Giaeloe 159 ae 








* Class Rate Investigation, 1939, 262 I.C.C. 447, 601-604 (1945). The op number in the 100 per cent group 
results in the main from a considerable rT. of commodity rate cases recently decided by the Commission: American 
Distilling Co. v. Akron, C. & C.C. rt] 7 (930); Krupp Foundry Co. v. Southern Ry., 148 I.C.C. 743 
(1928); ont from Siatbere 4 hone, 156 I.C.C. Stone, Marble, and an, from or to Southern | Points, 
bh 1.¢. o- eae) (1932); Muscle Shoals White Lime Can Te ony & B.B. R.R., 205 1.C.C. 273 (1934); Franzell v. Louis- 


me 215 L.C.C. 281 (1936); Sugar from Gulf Port Groups to Northern Points, 234 I.C.C. 247 (1939); 
wordy of Alabama v. New York Central R. R., 235 1.C. ee 255 (1939); Alabama By-Products Corp. v. Ahnapee & W. 
Ry., 256 1.C.C. 649 (1943). 
paying 129 per cent of corresponding northern rates. Both are leading products of 
southern industry. Outbound rates on most of the principal southern manufactured 


products range between go and 110 per cent of corresponding northern rates.° The 


*It should be pointed out that relatively higher outbound rates on such raw materials as unmanu- 
factured tobacco, clay, and hides favor southern industry; and this is especially so when, as in these 
cases, the outbound rates on products manufactured from such raw materials are the same as or lower 
than northern rates. 
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evidence of the tables indicates that the general average of southern commodity rates 
differs only slightly from that for official territory.’ The range of southern rates, 
however, is much wider; and so any “average” level of rates is not as representative 
as a corresponding average for official-territory rates.® 

Can any estimates be made of relative levels which would include all types of 
published rates? The answer is doubtful. Any such calculation would probably be 
meaningless. The research bureau of the Interstate Commerce Commission has 
calculated the relative revenue levels of all rates for southern and official territories. 
These revenue levels are based on actual rates paid on total shipments in terms of rev- 
enue yields per ton-mile. These computations, adjusted for certain differences be- 
tween territories, indicate that the level of all rates—class, exception, and commodity— 
actually paid on southern traffic ranges from 3 to 5 per cent above corresponding 
levels in official territory.® 

The foregoing discussion is based upon the rate structure as it existed at the time 
of the Class Rate Investigation. Presumably it has remained substantially unchanged 
up to the present time. Any rate changes that have taken place have been general 
and have not affected the relative rate levels. The decision of the Commission in 
the Class Rate Investigation, announced in 1945, prescribed a policy of uniform class 
rates except for mountain-Pacific territory. Such a policy will require some years to 
put into effect. However, the Commission included an interim decision which re- 
quired an increase of 10 per cent in official intraterritorial class rates and a decrease 
of 10 per cent in all others, to take effect on August 30, 1945. A subsequent petition 
in the federal courts by nine eastern states to have the decision set aside on the 
grounds of unreasonableness has just been decided by the Supreme Court.'° While 
this litigation was pending the Commission’s order was suspended; consequently no 
part of the decision has been put into effect as this is written. 


* This conclusion appears to be corroborated by calculations of the Bureau of Transport Economics 
and Statistics of the Interstate Commerce Commission as to relative freight revenue levels. 262 I. C. C. 
447, 604-607 (1945). 

® This is likewise true for comparisons of class-rate levels. The range of the southern class-rate 
structure is much wider than that of official territory. 
® 262 I. C. C. 447, 604-607 (1945). 

*° See the Foreworp to this symposium. 











THE HISTORICAL DEVELOPMENT OF EASTERN- 
SOUTHERN FREIGHT RATE RELATIONSHIPS 


Dav M. Porrer* 
I 


INTRODUCTION 


For at least the past decade, the railway freight-rate question has been recognized 
as one of the major issues in the adjustment of the South to the national economy. 
As such it has been much discussed, but even the facts of the question are still rarely 
understood, and the historical origin of regional differentials has been almost wholly 
neglected. 

Such neglect finds its explanation, at least in part, in the fact that few American 
institutions, economic or other, rival the freight-rate structure in complexity. In 
quantitative terms, this complexity takes the form of an accumulation of separate 
rates estimated at ten million pages on file with the Interstate Commerce Commis- 
sion. In analytical terms, it takes the form of a situation in which factors and 
conditions are so intricate that few generalities can be stated without extended 
qualification, and few conclusions can be reached without putting the data through 
a sequence of processes. 

There is no basic uniformity in rates, either according to the mileage traveled or 
according to the weight or bulk of the load carried. A priori, one might expect such 
uniformity, but the fact is that not even the severest critics of the existing system 
demand it, for it is recognized that goods must travel at a rate that will permit them 
to go to market, and uniformity does not allow this. For instance, California oranges 
must go to New York at a rate which will enable them to share the market with 
Florida oranges which have travelled less than one-third as far, and coal, valued 
by the ton, must move at a rate which it can pay, quite as much as quinine, valued 
by the ounce. One railroad official has said, “A rate is nothing more or less than 
an effort to comply with the necessities of commerce. A rate is no good if it is not 
moving traffic. You have got to make rates based on what the conditions are, and 
you cannot use a formula.” He might have added that the entire body of freight 
rates is not merely one containing differentials—regional and other—but that it con- 

* A.B. 1932, Emory University; M.A. 1933, Ph.D. 1940, Yale University. Associate Professor of His- 
tory, Yale University; Harmsworth Professor of American History, Oxford University, 1947-1948. Formerly 
Instructor in History, University of Mississippi, Rice Institute; formerly visiting Associate Professor of 
History, Connecticut College. Author, Linco.n anp His Party 1n THE SECESSION Crisis (1942); editor, 


Trait To CALIFORNIA: THE OVERLAND JOURNAL OF VINCENT GEIGER AND WAKEMAAN BryAaRLy (1945); 


contributor to historical periodicals. 

* Testimony of A. F. Cleveland, in Hearings before Committee on Interstate Commerce on S. 942, 
78th Cong., 1st Sess. 1059 (1943). Mr. Cleveland might have added that a rate is sometimes a device 
for determining what traffic shall move, and to what destinations. 
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sists essentially of an immeasurable mass of carefully adjusted differentials, in which 
fairness should always be an objective, but in which uniformity cannot be. In such 
an intricate system no safe generalization can be derived from any individual rate, 
and no individual rate can be understood without a recognition of a number of 
basic features of the structure. 

One of these basic features is the system of classification. Different commodi- 
ties, obviously, may be conveniently grouped or classed together according to their 
similarity in bulk, value, or the like. Accordingly, a range of categories or classes 
is set up, and almost every conceivable article eligible for transport is classified in 
one or another of these categories. If the same classifications applied throughout 
the country one could analyze the question of rates purely in terms of the tariffs 
which applied to each class; but in fact there are, regionally, three separate classifi- 
cation areas—southern, western, and eastern or official—and articles which fall into 
the highest class in one of these territories may be assigned to a quite different class 
in another. Thus, of the 10,305 types of articles which are classified in both official 
and southern territory, at carload rates, only 4,934 are placed in class groups which 
correspond to one another (and, as will appear, the fact that they correspond does 
not mean that they will pay the same rate), while 1,344 are placed in a lower bracket 
in the South and 4,027 are in a lower bracket in the East.” 

Classification, however, does not determine the tariff. It determines only what 
relation an article will bear to other articles in the payment of tariff, and, if it is not 
first class, what percentage of the first-class rate it will pay. The actual determination 
of tariffs or rates is quite separate, and where there are only three classification 
territories in the United States, there are five major rate territories. East of the Mis- 
sissippi, these include the eastern or official territory, extending south roughly to the 
Ohio and into southern Virginia, and the southern territory, embracing all that does 
not fall within official territory. West of the Mississippi, the trunk-line, southwestern, 
and mountain-Pacific territories divide the field. The rate structures vary substan- 
tially among these territories, and until very recently the Interstate Commerce Com- 
mission has treated them as separate entities, with considerations applying to one 
territory not necessarily operative in another. 

The interdependence of classification and rate making lays pitfalls for the analyst. 
Thus, an article in the South may pay a higher charge than the same article in the 
East either because it is in a higher class than the eastern article or because, although 
in an equivalent class (both first class, for instance), the rates for the two classes 
show a disparity. The freight charge may be raised or lowered on an article, with- 
out changing rates, by moving it from one class to another, or without changing the 
class, by altering the rate for that class. This provides complexity enough within a 
territory, but when an article crosses the Ohio or traverses the state of Virginia, it 


7 Boarp OF INVESTIGATION AND RESEARCH, REPORT ON INTERTERRITORIAL FreicHt Rates, H. R. Doc. 
No. 303, 78th Cong., 1st Sess. 25 (1943). 











418 Law anp ConTEMPORARY PROBLEMS 


moves into both a different classification and a different rate territory. The inter- 
territorial complexities which result are not to be resolved by any simple process. 

As if the intricacies of classification, of rate making, and of dissimilar territorial 
areas for each did not impart sufficient complexity to the subject, a third basic feature 
which must be recognized is that the bulk of America’s railway freight traffic does 
not move on class rates at all, but on what are called commodity rates. Many types 
of products could not compete successfully in the market if they moved on class 
rates, and therefore certain specific commodities, especially when they represent a 
substantial traffic, often receive a special rate from one specific point to another, in 
one direction. These are commodity rates, and though sometimes bearing a loose 
relationship to class rates,* they are wholly diverse, subject to no formula, governable 
by no generalizations, and susceptible to evaluation only one by one. 

Where such intricacies exist, it becomes a major problem of analysis and research 
to demonstrate to what extent the rates of one territory are higher than another. 
This question has been treated elsewhere in this symposium and has received elab- 
orate analysis in previous studies.> No necessity requires that it be reexamined here. 
But in order to avoid discussing the historical origins of a situation without indi- 
cating what that situation is, it may be well to summarize the nature of the regional 
differentials. To begin with, it readily appears that first-class goods in southern terri- 
tory pay a higher rate than first-class goods in official territory. This difference 
is shown in cents per mile per hundred pounds in a ratio of 79 cents to 62 cents for 
100 miles; $1.12 to 80 cents for 200; $1.73 to $1.22 for 500; and $2.49 to $1.82 for 
1,000. Of course most articles which take class rates do not take first class, but 
elaborate computations have shown that the average relationship of all class rates to 
first class is about the same in southern and in official territories.’ Therefore the 

* An analysis of all railway traffic throughout the United States, made on September 23, 1942, showed 
that, excluding less-than-carload lots (which were only 1.65% of the tonnage), 14.8% of the carloads 


originating on that day moved on class rates and 85.2°%% on commodity rates. The class traffic, however, 
contributed 22.4% of the revenue, and commodity traffic 77.6%. Id. at 2. 

“ Authorities agree as to the existence of some correlation between class rates and commodity rates, 
but disagree vigorously as to the degree of relationship. See, e.g., Hearings before Subcommittee of the 
Committee on Interstate Commerce on S. Res. 99, 76th Cong., 1st Sess. 182-292 (1939). Material on 
pp. 182, 186, 221, 223, 244, and 255 illustrates the tendency to link class and commodity rates, while 
material on pp. 185 and 292 emphasizes their separateness. C. E. Widell, General Traffic Manager, 
Tennessee Products Corp., declared (at 378), ““We have an uneven rate structure in the South, and from 
the South to the North... . It has always been uneven. There has, however, grown up in a fairly 
uniform, reasonable development . . . a commodity rate structure in the South that is most vital to the 
South. It applies on lumber and logs, brick, sand and gravel, pig-iron, coal and coke, and pulpwood, 
taking in practically what we call our basic commodities. . . . It is undoubtedly as low as a similar 
basic commodity rate structure in the North.” 

° The principal authorities are: J. HapEN ALLDREDGE, THE INTERTERRITORIAL FREIGHT RATE PRoBLEM 
oF THE Unirep States, published as H. R. Doc. No. 264, 75th Cong., 1st Sess. (1937); ALLDREDGE, 
SUPPLEMENTAL PHASES OF THE INTERTERRITORIAL FREIGHT RATE PROBLEM OF THE UNITED STATES, pub- 
lished as H. R. Doc. No. 271, 76th Cong., 1st Sess. (1939); and Boarp oF INVESTIGATION AND RESEARCH, 
Report ON INTERTERRITORIAL FreicHT Rates, H. R. Doc. No. 303, 78th Cong., 1st Sess. (1943). 

* Boarp OF INVESTIGATION AND RESEARCH, REPORT ON INTERTERRITORIAL FREIGHT Rates, cited supra, 
Note 5, at 18-19. It should be observed, however, that despite the higher rate level in the South, the 
average freight revenue per ton-mile for the first-class railroads in the East in 1941 was 9.89 cents; in the 
South, 9.46 cents. This was because the lower grade of freight offset the higher rates. Id. at 152. 

7 Id. at 25-27; see also ALLDREDGE, INTERTERRITORIAL FreicHr RATE PROBLEM OF THE UNITED STATES, 
cited supra, note 5, at 11-12. 
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first-class differentials may be regarded as applicable for the entire class-rate structure. 
On this basis, investigators have concluded that southern class rates are 39 per cent 
higher than class rates in official territory. 

These figures are impressive, but what of the commodity rates, with their great 
significance in moving the major part of the traffic? For this type of rate no gen- 
eral scale applies, and conclusions must be based upon an accumulation of com- 
parisons for individual commodities. Investigators who have made such item-by-item 
comparisons conclude that the advantage consistently lies with manufacturers and 
producers who ship within official territory and that “on most of the commodities 
there are substantial regional differences in the levels, with higher rates in the South 
and West than in Eastern territory. In most instances, but not in all, the relative 
differences in rate levels are less than the differences in the levels of first-class rates 
in the same territories.”® Most significant, perhaps, is the conclusion that where the 
South enjoys favorable commodity rates these have usually applied to agricultural 
products and raw materials, rather than to manufactured goods. 

In the movement between territories, also, there are differentials, both on class 
and commodity rates, adverse to the South. At one time, it was the practice to 
construct these interterritorial rates simply by adding the established rate for that 
part of the haul which lay within southern territory to the established rate for the 
part which lay within official. But this had the effect of charging for two short 
hauls rather than one long one, and since the short haul always costs more in pro- 
portion to the distance the result was usually a higher rate for the interterritorial 
haul than either territory would have charged for an internal haul of the same dis- 
tance. This was palpably unfair, and the practice has now been eliminated. The 
more normal condition, in recent years, has been that the interterritorial haul would 
take a rate intermediate between the rates for hauls of similar distances in the two 
territories involved. At first glance this splitting of the difference seems entirely 
reasonable, but it is actually at this very point that the differential really operates to 
cause sectional advantages, for the northern shipper sending goods, say five hundred 
miles, to a point within southern territory does so at an advantage over the southern 
shipper who ships for the same distance to the same point. In contrast, the southern 
shipper, sending goods five hundred miles to a point within official territory, does 
so at a disadvantage in competition with the northern shipper who ships for the 
same distance to the same point. Since the great market of the nation is the eastern 
market, the differential borne by southern manufacturers seeking access to this 


® Quotation from Boarp oF INVESTIGATION AND RESEARCH, REPORT ON INTERTERRITORIAL FREIGHT 
Rates, 148. Conclusion based on analysis of seventeen groups of goods taking commodity rates. Id. at 
92-150, 185-222. THE INTERTERRITORIAL FREIGHT RATE PRoBLEM OF THE UNITED STATES, at 27-32, and 
SUPPLEMENTAL PHASES OF THE INTERTERRITORIAL FREIGHT RATE PROBLEM, cited supra, note 5, at 15-18, 
41-48 contain extensive comparative data on commodity rates. See also data in Hearings before Com- 
mittee on Interstate Commerce on S. 942, 78th Cong., 1st Sess. 137, 141, 238 (1943), and testimony of 
A. J. Ribe, of Birmingham, Ala., id. at 323: “Except textiles and cast-iron pipe, I know of no manu- 
factured commodity in which the South excels the North [as to commodity rates].” 
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market has been aptly compared to a protective tariff operating in the interest of 
eastern industry. 

Accepting the findings that these differentials exist, without attempting to deter- 
mine whether the degree and importance of their disadvantage may have been over- 
stated, it is the purpose of this paper to inquire into three questions: First, it will 
seek to show how distinctive economic features in the South caused the evolution of 
a regional rate structure sharply differentiated from that of the East. Secondly, it 
will deal with the process by which the differentials which grew up through the 
action of individual railroads were collectivized and institutionalized, as it were, 
directly by the group action of railroads, and indirectly by the Interstate Commerce 
Commission. Finally, it will consider the extent to which interest groups have 
sought to perpetuate the institutionalized rate structure as a bulwark of sectional 
advantage for industry in the East. 


II 


Economic Evo.uTion oF SOUTHERN Rate DIFFERENTIALS 


From the day that the Charleston & Hamburg Railroad made its first run, in 
November, 1832, southern railroads have faced a number of fairly constant economic 
conditions which inevitably shaped their rate policy and rate structure along dis- 
tinctive sectional lines. 

One of the most basic of these factors was the low density of population. In 
population per square mile the South has always remained a half century or more 
behind the New England and Middle Atlantic states, and this has meant for the 
railroads that they must maintain a greater ratio of track in proportion to the num- 
ber of people served, or, to express it in another way, that they could not distribute 
the cost of operation per mile over as large a number of shippers. In recent years 
a very thorough study has indicated that this population factor is no longer an eco- 
nomic handicap to the South, largely because eastern railroads find the advantage 
of population density offset by the disadvantage of high terminal costs in the great 
urban centers,° but historically there seems little doubt that the thinly settled character 
of the southern country was detrimental to the prosperity of the southern roads. 
This must have been especially true when the population was less than half as great 
as today, and it was recognized by the United State Industrial Commission in 1902 
as a primary cause of higher rates. The full extent of this disparity in density of 
settlement can be shown only by a statistical comparison, and for this purpose the 
states now in official territory are compared, in Table 1, with those now in southern 
or southwestern. From this it will appear that, while the density of southern popu- 
lation greatly increased from 1850 to 1900, and again from 1900 to 1940, it remained 
less than half of that in the East. 

A second basic feature of the southern economy was the fact that the principal 


® The most recent and exhaustive analysis is Forp K. Epwarps, Ratt FreicHt Service Costs IN THE 
Various RATE TERRITORIES OF THE UniTED STATES, SEN. Doc. No. 63, 78th Cong., 1st Sess. 8 (1943). 
20 19 Rep. U. S. INpustRIAL CoMMISsION 374 (1902). 
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TABLE 11! 


PoPULATION PER SQUARE MILE For States Now IN OFFICIAL TERRITORY AND THOosE Now IN SOUTHERN 
OR SOUTHWESTERN TERRITORY, IN 1850, 1900, AND 1940 











OFFICIAL SouTHERN AND SOUTHWESTERN 

1850 | 1900 | 1940 1850 | 1900 | 1940 
1 eee 16.66 | 23.2] 27.3 || North Carolina........ 19.10 | 38.9] 72.7 
New Hampshire........ 39.60 | 45.6] 54.5 || South Carolina........ 23.87 | 44.0] 62.1 
WAEMIISIEG 5:00.00 s sieo's-c GU.20 | Olel | GSe4 || GOORDIA. ...5.00c0008. 15.62 | 37.7} 53.4 
Massachusetts......... 137.17 | 349.0 | 545.9 || Florida............... 1.48 9.6} 35.0 
Rhode Island.......... 122.95 | 401.6 | 674.2 || Alabama............. 15.21 | 35.7 | 55.5 
Connecticut........... 78.06 | 188.5 | 348.9 || Mississippi............ 12.86 | 33.5} 46.1 
INE WORKS 5.505% 053506 67.33 | 152.5 | 281.2 || Kentucky............ 26.07 | 53.4] 70.9 
New Jersey............ 71.46 | 250.7 | 553.1 || Tennessee............ 22.79 | 48.5] 69.5 
Pennsylvania.......... 49.19 | 140.6 | 219.8 || Arkansas............. 4.02} 25.0] 39.0 
Le re 53.00 | 119.5 | 184.2 || Louisiana............ 12.52 | 30.4] 52.3 
RONG 66-1654 siessie/b-vie eran 49.55 | 102.1 | 168.0 RO aiisisinsosis es etre 0.65} 11.6] 24.3 
RATMEMNIIE 83 aia ss cog Mente 29.24 | 70.1] 94.7 
litt | A aereee eres 15.37 | 86.1 | 141.2 





























products, and therefore the principal outbound shipments, were agricultural staples, 
of which cotton was foremost. From the standpoint of railroad transport, this con- 
centration upon the staples had a number of implications. Since these goods, as 
raw materials, could not be moved except at rather low rates, it meant that the 
railroads had to haul them on a small, or even negligible, margin of profit, and 
compensate themselves by unusually high rates on higher-grade goods. In other 
words, in the distribution of the rates the incidence of a low rate on this large 
segment of the traffic meant a disproportionately high rate on other freight. In 
1876 the president of the Louisville & Nashville testified that the cost to his company 
of transportation was 1.23 cents per ton per mile, and that the average charge on 
freight moving north was also 1.23 cents per ton per mile, which meant no profits, 
but that the charges on southbound freight averaged 1.87 cents.'* Furthermore, 
since the principal products were crops, the movement was highly seasonal, and the 
railroads found it necessary to secure most of their annual earnings in the four 
monihs between September and January.’* And as compared with industrial enter- 
prise, which requires raw materials and produces goods in a constant flow, agriculture 
provides an astonishingly light traffic, for it requires no raw materials and produces 
goods only once a year. The contrast was strikingly illustrated in 1899 by a railroad 
president who said: 


To show the difference in the density of traffic south of the Potomac and north, take 
Mr. Carnegie’s concern at Pittsburgh; they produce a tonnage in and out that is about 


1 Table compiled from U. S. Census Orrice, THE SEVENTH CENSUS OF THE UNITED States: 1850, 
vol. 1, xxxiii (1853), and U. S. Bureau oF THE CENsus, STATISTICAL ABSTRACT OF THE UNITED STATES, 
1943, 6 (1944). The corresponding figures for Virginia, partly southern, partly official, were 23.17, 
46.1, and 67.1. 

*3 Testimony of Albert Fink, President of the Louisville & Nashville, in U. S. Burzau or Sratisrics, 
Firsr ANNUAL REPORT ON THE INTERNAL COMMERCE OF THE Unitep States, Appendix, 8, 27, 28 (1876). 
28 WittiaM Z. Ripcey, RaILRoaps: RATES AND REGULATION 381 (1912). 
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4% times the tonnage of the entire cotton crop of the United States; under the control 
of one man. This, of course, is not in value, but it is the tons moved, from the railroads’ 
standpoint. I can show you little towns in Western Pennsylvania of 10,000 inhabitants 
that will produce a tonnage equal to the wheat tonnage of such roads as the Great 
Northern."* 


Somewhat related to the agricultural nature of the traffic were certain factors 
affecting the distance and direction of traffic movements. Most of the early southern 
railroads were built by or at the stimulus of coastal or river ports which wished to 
tap the agricultural region of the interior. The Charleston & Hamburg, the Georgia 
Railroad, the Central of Georgia, the Western & Atlantic, the Mobile & Ohio, the 
New Orleans, Jackson & Northern, and the Louisville & Nashville were all early 
examples of this tendency. This meant that instead of forming a through system 
of connecting roads—instead of serving as links in a trunk line—they reached out as 
conflicting radii from various cities. This, in turn, meant that they carried very 
little through traffic, but relied almost wholly on local traffic. It was estimated in 
1887, for instance, that 80 per cent of the net earnings of the Louisville & Nashville 
resulted from traffic “which is moved to and from local stations.”** The handling 
of local traffic is more costly than hauling traffic on a through basis from seaports 
to interior carriers, or as an intermediary between other carriers, and this offered 
another handicap to the southern lines. 

Later, when longer lines were put through, connecting the.South with the North- 
east and with the cities of the Middle West, a new difficulty arose, and this was the 
imbalance of northbound and southbound traffic. The South tended to send its 
cotton to Atlantic seaboard markets for export or for delivery to textile mills in New 
England, and it tended to buy its foodstuffs at Louisville or Cincinnati, thus drawing 
on the upper Mississippi Valley. Consequently, there was a chronic excess of north- 
bound traffic on the seaboard, and an even more acute excess southbound in the Ohio- 
Mississippi Valley. This entailed the expense of hauling cars empty in one direction. 
The magnitude of the disparity is shown in the fact that in 1874-75, southbound 
trafic on the Louisville & Nashville amounted to 157,520 tons while northbound 
traffic totalled only 73,410. Twelve years later, the same railroad estimated the excess 
of loaded cars bound south over those bound north at 57,092. 


** Testimony of John K. Cowen, president, Baltimore & Ohio R. R., 4 Rep. U. S. InpustriaL Com- 


MISSION 318-319 (1900). See also id. at 279. 

** Argument of E. B. Stahlman of the Louisville & Nashville before the ICC, May 27, 1887, in 
Dicrest OF THE HEARINGS BEFORE SENATE COMMITTEE ON INTERSTATE COMMERCE, SEN. Doc. No. 244, 
59th Cong., 1st Sess. 307 (1906), cited hereafter as Etkins ComMMITTEE Dicest; WiLi1AM Z. RIpLey, 
RarLroaps: RATES AND REGULATION 422 (1912). 

26 Eyxins CoMMITTEE Dicest, 311. Albert Fink, also speaking for the Louisville & Nashville, had 
testified in 1876 that traffic south to and north from Nashville was as follows (U. S. Bureau oF Statistics, 
Firsr ANNUAL REPORT ON INTERNAL COMMERCE OF THE UNITED States, Appendix, 29 (1876)): 


Southbound Northbound 
EDFEEID gs ev san nwiieu se sae ee 6 161,997 tons 41,531 
RM Bis .cis ies ee ale ae as oN 168,573 tons 71,591 
ERROR Was een waa aee eewae 158,745 tons 75,257 


SINGS Ws ne oh Shik eS Us eae s 157,520 tons 73,410 
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In addition to all these difficulties of low population density, poor-grade cargo, 
seasonal business, one-way traffic, light volume, and local rather than through hauls, 
the southern railroads faced, at one time, an unusually’ stiff competition from water- 
borne carriers. In the Seventies and Eighties, river boats still plied not only the 
Mississippi, the Ohio, and the Tennessee, but also many of the small rivers of the 
South, both of the coastal plain and of the Mississippi system. It was also true, at 
that time, that the traditional method of sending goods to New York or other north- 
eastern points was by coastwise vessels from Atlantic or Gulf Coast ports. The rail- 
roads could secure this through traffic only in so far as they could wrest it from the 
water carriers, with their low rates.!” 

A time later came when the railroads apparently brought most of the water 
traffic under their domination, or at least their influence, and at that point they some- 
times used the plea of steamboat competition as an excuse for certain discriminatory 
practices. This naturally provoked the retort that the whole emphasis upon the 
water-borne competition was a sham, and it apparently did become that in part. But 
it is incontestably true that, in the first decades after the Civil War, riverboat and 
coastal steamer were a real menace to railroads which were already struggling with 
other regional handicaps.’® 

These characteristics of the traffic and of ine competition had operated, by the 
beginning of the twentieth century, to shape a distinctive regional rate structure. 
The basic characteristic of this structure, as will appear, was a generally higher level 
of rates than prevailed north of the Potomac. Conspicuous exceptions, as will also 
appear, were made where local competition or the nature of the freight necessitated 
them. Sometimes these exceptions, because they were invidious, attracted more atten- 
tion than the basic high level of rates. 

*7 Before the Civil War the amount of cotton shipped overland by rail to northern ports or textile 
centcrs was negligible, but the traffic increased from 7,661 bales in 1855 to 108,676 in 1860, to 380,813 
in 1870, and to 695,622 (out of a total crop of 4,632,313) in 1876. Even in 1876, however, rail 
movements were customarily combined with water shipment north of Norfolk, and there was still no 
record of cotton crossing the Potomac in rail transit. In the delivery of cotton to southern ports, also, 
railroads were encroaching upon water traffic; in 1855, Mobile had received 436,343 bales by river, 
none by rail; in 1875, this city received 144,263 bales by river, 230,409 by rail. U. S. Bureau oF 
Statistics, First ANNUAL REPORT ON INTERNAL COMMERCE OF THE UNITED STATES 142, 145 (1876). 

18 The importance of water competition as a justification for special rates at river towns and ports is 
stressed in petition of the Louisville & Nashville to the ICC and the argument of E. B. Stahlman for the 
Louisville & Nashville, in ELkins CoMMITTEE DicEst, 303, 308, 312, 314-318; see also testimony for 
Southern Railroad, id. at 434-435. The United States Industrial Commission’s reports contain testimony 
by some witnesses that this water competition was or had been a very genuine factor: Martin Knapp, 
Chairman, ICC, 4 Rep. U. S. Inpusrr1aL ComMMISSION 134, 137 (1900); M. C. Markham, Illinois Central 
Railroad, 9 id. at 435-436 (1901); T. M. R. Talcott, Seaboard Air Line, 9 id. at 628-629; and P. J. Mc- 
Govern, Chairman, Southern Classification Committee, 9 id. at 678. Other witnesses, including Judson 
Clements, Member, ICC (4 Rep. U. S. InpustriaL Commission 155 (1900)), Edward P. Wilson, of the 
Cincinnati Board of Trade (9 id. at 696-697 (1901)), and James M. Langley, Merchants Association of 
New York (9 id. at 874-875), expressed the view that water competition no longer meant anything. 
Langley said, “There is no competition between the coastwise water lines and the railroads” (id. at 875). 
The Commission itself spoke of water competition as a cause for low rates to certain terminal points 
(4 Rep. U. S. InpusrriaL Commission 12 (1900)), but in its final report it spoke cautiously of rivalry by 


water carriers as an “alleged reason” for the long-and-short-haul discriminations, after which it pro- 
ceeded to show certain cases of discrimination where no navigable waters were involved. 19 id. at 


374-377 (1902). 
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Apparently rates in the South had been higher from the earliest days of rail- 
roading, for as early as 1848 Daggett’s Railroad Guide attempted to list the number 
of railroads, the mileage, and the average rates per ton mile, first- and second-class, 
for each state. In a situation where every railroad had its own classification and its 
own rates the calculations could not have been precise, but they were certainly 
indicative, and it is striking that the states now in official territory, in almost every 
case, showed lower rates. The exact figures appear in Table 2. 


TABLE 2”° 
Freicut Rates 1n 1848, Accorpinc To DacceEtt’s Railroad Guide 


States Now In OFFIctAL TERRITORY 





























Rates Per Ton MILE 
State Number of Milage 
Railroads First Class Second Class 
3 226 5.68 3.38 
2 99 5.25 5.00 
1 33 4.00 4.00 
36 1929 5.47 4.54 
SME MEME osc o\p 35 scores 056,018.00 10 2 91 6.37 4.39 
SENEMIIEG Po ssa 505-44 eye os 9918 4s 4 253 5.75 3.50 
SMW RAMUS 5 ccs Sik’ .050 6 ooops 066 20 798 9.04 5.79 
SUDWIINDOY. «i cboss estes eesdee os 4 155 13.57 11.66 
ROMMIPIRMAWMINID 33.5 el oi5.o0 9 2.0,0%'0.0 aioveion 9 355 6.75 5.25 
RIWAMEMD 5 <oo:s 4s e's o'siais oieins 00 60018 9 661 . 4.56 3.12 
CS err ee et Ter 4 307 6.60 4.62 
NE Ee re ee eT | 86 8.00 5.81 
SMUMODT; 35s ssi s-odvloinis 9 6's o00'o 3 241 8.44 6.50 
States Now 1n SouTHERN TERRITORY 
Rates Per Ton MILE 
State Number of Mileage 
Railroads First Class Second Class 
SUCEEIRORTEMEDDN , 5 so 5-00.05 sce wns 4: 2 248 9.83 6.37 
ROU MIATOUMA. 6... cccccccccccees 2 204 10.75 5.50 
11 TN 5 Sey ea gia iar aA eae a 5 602 9.33 4.78 
eR IGS NA ie 1 70 24.39 17.30 
eric 1 67 16.83 8.00 
0 CE ie REC ae eS 1 28 9.00 9.00 

















From the middle of the century until its end rates generally fell. Southern rates 
bore a share of the reduction, but relatively they remained higher than rates in the 
East, and, in the case of local rates (i.e., rates charged between points located on 
the same road), did not even decline proportionately. The Interstate Commerce 
Commission fully demonstrated this fact in 1902, when it made an elaborate his- 
torical analysis of rates for the preceding forty years. As part of this analysis, local 
rates on thirty-three roads were studied in detail. Table 3 shows the rate in cents 


1® CaroLinE E. MacGitt, ef al., Hisrory oF TRANSPORTATION IN THE UNITED StaTEs BEFORE 1860 
576 (1917). The corresponding figures for Virginia, partly southern, partly official, were 6 railroads, 264 
miles, 10.44 first class, 4.69 second class. 

















EasTERN-SOUTHERN FREIGHT Rate RELATIONSHIPS 425 


per hundred pounds on first- and second-class commodities, as charged for trips 
approximating 200 miles on the lines which were in official and southern territories. 
This illustrates emphatically the higher level of southern local rates, and their tend- 
ency to remain fixed during a period when other regions were experiencing a reduc- 
tion of such rates. 


TABLE 3” 


Loca RATES BETWEEN 1872 AND 1900 FoR First- aND SECOND-CLAss COMMODITIES FOR TRIPS 
APPROXIMATING 200 MILEs, ON Various RAILROADS IN SOUTHERN 
AND OFFICIAL TERRITORIES 


(The roads lettered (0) are in what is now official territory; those marked (s) are southern. The 
Savannah, Florida & Western became part of the Atlantic Coast Line system.) 




















First Cass Seconp Cxiass 
Railroad Distance —_—— 
of Haul | 1872-| 1884- 1884- 

1876 | 1886 | 1887 | 1890 | 1900 ||. 1876] 1886 | 1887 | 1890 | 1900 
(0) Maine Central........ 200 i? aa ae a3 $e 45 el a < £3 35 
(©) N.Y. @ Ne B, s..555. 204 4 42 | 38 | 30 | 30 oc Oe. | SA 28.1. 28 
(6) N.Y. &. a, & W...... 203 - 35 | 35 | 35 | 35 .. | 28 | 30 | 30 | 30 
(o) Lehigh Valley......... 208 58 | 41 | 35 | 35 |. 35 46 | 32 | 30 | 30 | 30 
(o) Pennsylvania......... 194 45 | 35 | 33 | 33 | 33 30 | 30 | 28 | 28 | 28 
(o) Buf., Roch., & Pitts... . 206 SG 27 | 30 | 26 | 30 -. | 22 | 26] 22.1 2 

(0) Lake Shore........... 198 .. | 40 | 30.5] 30.5) 33 oe. if OMe AER Se Dae 
(0) Michigan Central...... 209 .. | 45 | 33 | 33 | 37 .. | 85 | 30 | 30 | 32 
(o) Grand Rapids & Md... 200 .- | 52 | 35 | 35 | .. | 2 | 0 |] OD] 84 
(o) Grand Trunk......... 204 oe 41 | 40 | 26 | 30 se 32 | 30 | 24 | 26 
(s) Louisville & Nash...... 200 .. | 74 | 74 | 74 | 74 .. | 64 | 64 | 64 | 64 
(s) Sav., Fla., & Western..} 200 .. | 8 | 88 | 85 | 85 em ers ey (gy ie CR 









































Although the southern rate structure manifested one of its most extreme differ- 
entials in the matter of local rates, the higher southern level was by no means con- 
fined to this phase, and southern class rates, generally, were much higher than those 
in official territory. This may be illustrated by a comparison of rates in official terri- 
tory from New York to Chicago, a distance of 890 miles, and from Louisville to 
Atlanta, which is only 472 miles. Despite the shorter distance, rates for all classes 
of commodities were consistently higher from Louisville to Atlanta throughout the 
last quarter of the ninetenth century. This is shown in Table 4. 

Rates within the South, therefore, had already become fixed at levels higher than 
those within the East. By a fairly natural extension, this meant that rates from 
southern points to points in the East were higher than for similar distances wholly 
within official territory. But while this interterritorial differential should not be 
minimized, it is important to recognize that (1) interterritorial rates were not as 
high as those wholly within the South, and (2) where southern railroads had a 


20 Table constructed from data in INTERSTATE COMMERCE COMMISSION, RAILWAys IN THE UNITED 
STATES IN 1902, Parr II, A Forty YEAR Review or CHANGES IN FREIGHT RaTEs 163-209 (1903). This 
report superseded the rate data prepared by C. C. McCain and published in 1892 by the Finance Com- 
mittee of the Senate under the title, WHOLESALE Prices, WAGES AND TRANSPORTATION, SEN. REP. No. 1394, 
52d Cong., 2d Sess. (1892). The Forty Year Review contains incomparably full information, but 
handles it in such a way as to make regional comparisons difficult. 
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TABLE 4”! 


FreicHt CHARGES For Various CLass ComMopities, NEw York TO CHIcAGo AND LovISVILLE TO ATLANTA, 
FROM 1862 To 1900 (CENTS PER 100 Pounps) 











First Ciass Seconp Cass Tuirp Cass Fourtu Crass 
New York|Louisville/New York|Louisville|New York/Louisville|New York|Louisville 
Year to to to to to to to to 
Chicago | Atlanta | Chicago | Atlanta | Chicago | Atlanta | Chicago | Atlanta 

1 EC 160 mes 128 ais 107 Ly 66 ae 
|S US - 140 161 125 134 100 114 80 84 
|S (Beer 150 150 130 125 100 100 7 85 
1880-1881..... 60 119 50 104 40 89 28 76 
See rs 75 107 60 92 45 81 35 68 
Oy Ae 75 107 65 92 50 81 35 68 
| 75 107 65 92 50 81 35 68 
SS eee 7 107 65 92 50 81 35 68 
| rr 75 107 65 92 50 81 35 68 





























competitive incentive to do so, they reduced rates considerably below the norm. 
Both of these factors are illustrated in the rate from Atlanta to New York, which, 
though not nearly so low as the rate for the comparable haul in official territory 
from New York to Chicago, was almost as low as the much shorter haul, within 
southern territory, from Louisville to Atlanta. Clearly the southern road, in this 
case, was accepting a lower rate for its portion of the haul in order to reach the 
metropolitan market. No doubt it was stimulated to do so by the competition of 
coastwise shipping, as is indicated by the fact that between Atlanta and Chicago, 
where such competition did not exist, rates were substantially higher. But the longer 
haul from Chicago to Savannah, to connect with ocean carriers, actually cost less 
than the haul to Atlanta. 
TABLE 5” 


INTRATERRITORIAL Crass RaTEs aS CONTRASTED WITH INTERTERRITORIAL CLass RATES, BETWEEN 
1876 AND 1900 
(Numbers are cents per 100 pounds for first-class commodities) 

















Miles | 1872-76 | 1882-86 1887 1890 1900 
Intraterritorial 
Official territory 
New York to Chicago.......... 909 75-125 45-75 75 75 75 
New York to Pittsburgh....... 440 45 43 45 45 45 
Southern territory 
Louisville to Atlanta........... 472 150 119 107 107 107 
Memphis to Atlanta........... 419 105 104 103 103 103 
Memphis to Charleston........ 728 140 92 91 91 91 
Interterritorial 
New York to Atlanta.......... 876 145 114 108 114 114 
Chicago to Atlanta............ 733 150 157 147 147 147 
Chicago to Savannah.......... 1002 162 145 135 135 135 














*1 Table constructed from data in the Forty YEAR REVIEW, cited supra, note 20, at 23, 39, 44, 78, 127. 

22 Table constructed from data in id. at 23, 121, 131, 132, 139, 168. Where more than one rate 
is available within the time spans indicated in the table, I have included what seemed to be the more 
representative rate or, where one date is used, the rate chronologically nearest to that date. 
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All this becomes extremely complex in detail, but it seems to reduce itself to a 
fairly simple basic policy: because of economic circumstances, southern railroads 
maintained a higher rate level than those in other parts of the country. This affected 
interterritorial rates also. But where competitive necessities or market possibilities 
offered an inducement, exceptions were made which mitigated, if they did not 
eliminate, the differential. These exceptions took various iorms: on the seaboard, 
through traffic to North Atlantic ports received reductions to meet coastal steamer 
competition; within the South, river towns or others with real or artificially created 
competitive advantages were designated as “basing points” and as such received 
lower rates than neighboring communities. Here arose an easily dramatized long- 
and-short-haul abuse which violated the Interstate Commerce Act, became a cause 
célébre, and was generally regarded as the characteristic feature of the southern rate 
structure. But the low rate to the basing point stood in bold relief primarily because 
of the high rate level against which it operated. The primary factor was the general 
rate level. As the Industrial Commission declared in 1902, “Local rates have de- 
creased very unevenly in different parts of the country. [Reduction] does not seem 
to have occurred in the Southern States. ... Freight rates in the Southern States 
are very much higher per mile than for any other section of the country.””* 

Stated in different terms, this means that the southern railroads intended to levy 
higher rates upon the traffic of the South than eastern railroads levied upon the 
traffic of their region. But it does not mean that they wished to throttle southern 
industry. What it may signify is that, where later critics sought to encourage 
southern industry by destroying freight differentials, the southern railroads were 
prone to attack the problem by making specific exceptions to the structure of differ- 
entials. For instance, as will appear subsequently, they moved vigorously to establish 
rates that would place southern cotton textiles on a sound competitive basis in the 
northern market. In doing so at a time when the rail system of the country con- 
sisted of dozens of independent lines, they could always find a northern carrier 
which would respond to the inducement of extra traffic by joining them in estab- 
lishing a special rate to northern markets. 

So long as the differential in the rate structure represented nothing more than 
the policy of southern railroads to levy a higher average rate, exceptions could 
always be made to avoid flagrant disadvantage to southern products in northern 
markets. But there was clearly an economic danger for the southern economy in 
the existence of such differentials. This danger was greatly enhanced when the 
collective action of the railroads and the tacit sanction of the Interstate Commerce 
Commission molded these aggregations of separate differentials into sharply defined, 
collectivized, regional structures, with a system of “private judicature” to extend the 


7819 Rep. U. S. InpusrriaL ComMiIssion 373 (1902). In testimony before the Commission, a 
member of the ICC declared that “rates are usually lower in the north than they are in the south, both 
tocal and through,” and the president of the Baltimore & Ohio, John K. Cowen, agreed that “the Southern 
rates I know are higher, but that is a very sparsely populated country and they are bound to be 
higher... .” 4 id. at 155, 318 (1900). 
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parity of rates throughout one region and thus to sharpen the contrast with the dis- 
parity of rates in the adjoining region. The danger was further and more acutely 
enhanced when the railway interests of official territory began to recognize that these 
institutionalized rate differentials could be used as a barrier to exclude producers 
from other territories, and thus to monopolize the richest metropolitan markets for 
their own shippers. 

Ill 


INSTITUTIONAL DEVELOPMENT OF TERRITORIAL Units AND REGIONAL 
DIFFERENTIALS 


The history of a region, far more than that of a nation, deals with intangibles. 
The nation is an entity; it has governmental machinery, territorial boundaries, citi- 
zens, and jurisdiction. The region has none of these. The South, for instance, is 
not a political entity; the only political entities are twelve states, more or less. It 
has no citizens, and though the people are alleged to conform to a regional type, 
they in fact exhibit a wide range of traits, and can be considered homogeneous only 
by that special type of part-truth known as generalization. Of course, even the 
nation is not as much an entity as the terms “American policy,” “American tradi- 
tion,” et cetera, would suggest, but generalization reaches a peculiarly treacherous 
phase when applied to regional or sectional topics. 

If the freight rates of the South and of other territories had remained what they 
were in origin—merely the aggregation of all the rates levied by separate railroads, 
independently of each other—then generalizations about a “southern rate structure” 
would be as elusive as those about the “southern character,” and would be specimens 
of the same fallacy of treating a mere tendency as if it were an institution. Con- 
sidered individually, southern railroads vary among themselves as much as, col- 
lectively considered, they may vary from the roads of another region.”* But the 
analyst need not generalize upon them, for they have generalized themselves. AlI- 
though southern rail rates originated with separate roads, and though there yet 
remains some basis for independent action, the fact is that rate-making became col- 
lectivized seventy years ago, and has so remained ever since. Not, as one might 
suppose, by the action of the Interstate Commerce Commission, but through the 
work of associations of railways, later sanctioned by the Interstate Commerce Com- 
mission, a distinctive southern rate structure applicable to an explicit southern rate 
territory was created. 

In the matter of railway rates, then, as in almost no other regional matters, the 
sectional tendency took a tangible institutional form. Since Appomattox, “the South” 
has had no boundaries, no capital, no political authority. But the Southern Classifi- 


24“As between individual railroads in any one of the existing historic rate groups, operating costs 
vary both above and below the group average. If the variation of the outlying cases from the average 
is materially wider than any variations between two or more territorial group averages, would the sub- 
stantial rights of the carrier be violated by dissolving the groups and nationalizing the freight rate struc- 
tures?” ALLDREDGE, THE INTERTERRITORIAL FREIGHT RATE PROBLEM OF THE UNITED States, H. R. Doc. 


No. 264, 75th Cong., 1st Sess. 54 (1937). 
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cation Bureau and the Southern Freight Association have boundaries more tangible 
than the Confederacy ever achieved; their capital is Atlanta; and there they make 
decisions which apply from Chesapeake Bay to the Gulf of Mexico. The fact that a 
member road retains the legal right to reject the group decision and to establish an 
independent rate does not seriously qualify the fact that, in effect, rates are made 
by regional associations. 

The shaping of the structure into such a distinctive sectional framework prepared 
the way for the normal and universal friction between various shipping interests to 
be formulated into sectional patterns and accentuated along sectional lines. This 
would have happened in any case, but the institutional structure greatly enhanced it. 

As late as the 1870’s and Eighties, there were countless different rate systems in the 
United States. The railway network consisted not of a few trunk lines, but of many 
little connecting roads, and each road had its own classification and its own tariffs. 
Some had a number of classifications, varying with the direction of the traffic or what 
not.” At one time there were 138 separate classifications in what is now official 
territory alone, and the shipper consigning goods to any great distance had to plunge 
boldly into the unknown. 

It was inevitable that, as through traffic increased and connecting lines were 
developed, some more general system or systems of rates would replace the impen- 
etrable mass of separate rate schedules which had grown up in the era of uncon- 
nected roads serving local markets. But though the change itself was certain to 
occur, it was not certain whether this regimentation of rates would be achieved by 
government control or by the collective action of the railroads, nor was it certain 
whether several regional authorities or one national authority would emerge, though 
even a national authority could hardly impose a uniform national structure, in view 
of regional differences in the economy. 

At a later time the railway system became genuinely national, but at this form- 
ative stage in the development of rate structures the railways of the country fell 
more or less naturally into regional groupings. The Mississippi, the Ohio, and even 
the Potomac provided serious barriers to uninterrupted shipment from South to 
North, and most of the traffic was regional. Not until 1874-1875 did James B. Eads 
and Albert Fink complete the first bridges which enabled rail traffic to span the 
broader reaches of the Mississippi and the Ohio. With this physical and economic 
isolation, cooperative action naturally moved along sectional lines, and, as it hap- 
pened, the first major cooperative association of railroads originated in the South. 
This was the Southern Railway & Steamship Association, which was formed in 
1875,76 


25 Before 1887 a shipper over the Wabash Railroad might be compelled to consult six classifications: 
in the area of the Southern Railway & Steamship Association, eighteen classifications; in the Mississippi 
Valley, five; in the “revised western,” nine; in the eastern trunk-line, thirteen; in western trunk-line, five. 
Some of these applied to traffic only in one direction. 19 Rep. U. S. InpusrrRIAL CoMMIssION 391 (1902). 
In the South “the Savannah Line used nine classes, and the Charleston and Coast Lines worked five and 
six classes.” Hudson, The Southern Railway and Steamship Association, 5 Quar. J. oF Econ. 70, 84 
(1891). 
°6 Hudson, Joc. cit. supra, note 25, at 70-94, has an excellent account of the history of this organization. 
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The decade of the Seventies found southern railroads struggling to recover from 
the devastation of the Civil War, and to maintain their solvency upon a very small 
volume of traffic. Though there were numerous points where two or more roads 
were in competition, there was none where the volume of traffic was more than one 
road could have handled.?” Competition for traffic, therefore, was intense, and had 
its impact upon roads so close to bankruptcy that only a minor rate war was required 
to finish them. The only salvation of the roads seemed to lie in an agreement to 
apportion all competitive traffic on a pro rata basis. But apportionment of traffic 
could not be stabilized without equalization of rates, and this meant that the indi- 
vidual roads must surrender the right to fix their own rates at competitive points. 

The formation of railroad pools later came under criticism because of its monop- 
olistic tendency, and antitrust legislation later limited the sphere of collective action. 
But on December 21, 1874, when the railroad representatives of the southeast met 
at Macon, Georgia, they did so in the unabashed conviction that group control would 
serve to avert the financial collapse of the southern transportation system and to 
eliminate recognized evils such as rebates and discriminatory charges. At a sub- 
sequent meeting in Atlanta, twenty-two railroads and three steamship companies 
formally combined themselves in the Southern Railway & Steamship Association, 
bound themselves to a written agreement containing thirty articles, and selected 
Albert Fink, of the Louisville & Nashville, as their general commissioner.?* 

Fink was a man of remarkably versatile genius. A native of Hesse-Darmstadt, 
he came to America when the democratic movement of 1848 failed in Germany. 
Beginning his American career as a civil engineer and bridge builder, he constructed 
a number of important railway bridges, but his talent in the operational field led to 
his appointment as a vice-president of the Louisville & Nashville and to his writing, 
in 1874, a report on the cost of transportation. This report established Fink as “the 
father of railway economics” in America. By 1875 he was ready to retire from 
business, but he deferred this step in order to accept the commissionership of the 
Southern Association. To this post he brought not only unusual intellectual power 
and great force as a leader, but also intense conviction that pooling was a meritorious 
and beneficial practice. Although he served as commissioner for only six months, 
he created for the southern roads the first successful large-scale railway pool in 
America.” 


°7 Id, at 70. 

8 Account of formation in id. at 71-72. Articles of agreement in U. S. Bureau oF Statistics, First 
AnnuaL Report OF INTERNAL COMMERCE OF THE UNITED States, Appendix, 16-19 (1876). The mem- 
ber railroads included the Western & Atlantic, the Central of Georgia, the Southwestern, the Savannah, 
Griffin & North Alabama, the Mobile & Girard, the Augusta & Savannah, the Eatonton Branch Railroad, 
the Georgia Railroad, the South Carolina Railroad, the Richmond & Danville, the Piedmont Railroad, 
the North Carolina Railroad, the Atlanta & Richmond Air Line, the Memphis & Charleston, the East 
Tennessee, Virginia & Georgia, the Western of Alabama, the Montgomery & Eufaula, the Wilmington, 
Columbia & Augusta, the Charlotte, Columbia & Augusta, the Wilmington & Weldon, the South & 
North Alabama, and the Nashville, Chattanooga & St. Louis. 

*° See the sketch of Fink in 6 Dicrionary oF AMERICAN BiocraPHy 387-388 (1931), and Hudson, Joc. 
cit. supra, note 25. Also see the numerous transcripts of testimony which Fink offered in explanation 
and defense of his ideas. These appear in U. S. Bureau or Statistics, Firsr ANNUAL Report on IN- 
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Much of the work of the Association lies outside the limits of this paper (for 
instance, the division of freight between member roads), but one of its major func- 
tions was the control of competitive rates, especially to the East, and thus, indirectly, 
the creation of a regional rate structure. By the Association’s first articles of agree- 
ment in 1875, the twenty-two member roads gave to the commissioner unequivocal 
power “to decide as arbitrator, . . . when they cannot be agreed upon between the 
members of the association . . . the competitive rates between rail and water lines 
... and the regulation of rates between the various centers of competition when 
they discriminate against certain localities . . . [and] the adoption of local rates 
protective of competive rates.” The Association also stated its purpose to “provide 
proper means to enforce effectively and promptly all agreements that may be entered 
into.” As the articles were enlarged and renewed from year to year, a fully devel- 
oped machinery for the making and enforcement of rates emerged. Just before the 
enactment of the Interstate Commerce Act this machinery consisted of an executive 
committee, with a subsidiary committee on rates. The rate committee was author- 
ized, upon the unanimous agreement of its members, “to make all rates and classifi- 
cations to and from all points East and West into Association territory.” Failing 
such agreement, the executive committee was empowered to act, with rights of review 
and final and conclusive action by a board of arbitration. Members were specifically 
“forbidden to reduce the rates made by the Rate Committee,” and if accused and 
found guilty by the board of arbitration of making such reductions, the members 
were subjected to heavy fines.*° The reality of such penalties is indicated by the 
fact that one road was fined $5,000 and others were tried by the arbitrators; the 
vigilance of enforcement is indicated by the fact that inspectors of the Association 
between October 1, 1886, and June 1, 1887, corrected weight or classification data on 
thousands of shipments of goods in order to prevent any indirect cutting of rates by 
means of under-weighing or under-classifying shipments.** It was generally agreed 
that the Association effectively accomplished its purpose, which means that a regional 
authority had replaced independent action as a means of rate making, as early as 
1880. 

Not only did the operation of the Southern Association tend to bring rates under 
the control of a single regional authority; it also tended to maintain the higher 
regional level of rates which economic conditions had made necessary. Had southern 
TERNAL COMMERCE OF THE Unitep States, Appendix 1-48 (1876); THe RatLroap PRosLEM AND ITs 
SoLuTION as EXPLAINED BY ALBERT FINK BEFORE THE COMMITTEE ON COMMERCE OF THE U. S. House 
OF REPRESENTATIVES (1880); ARGUMENT OF ALBERT FINK BEFORE THE COMMITTEE ON COMMERCE OF 
THE U. S. House oF REPRESENTATIVES (1882); ARGUMENT BEFORE THE COMMITTEE ON COMMERCE OF THE 
U. S. House oF REPRESENTATIVES BY ALBERT FINK (1884); TEsTIMONY OF ALBERT FINK BEFORE THE 
SELECT COMMITTEE ON INTERSTATE COMMERCE OF THE UNITED STATES SENATE (1885); and REPORT OF 
THE SENATE SELECT COMMITTEE ON INTERSTATE COMMERCE, SEN. Rep. No. 46, 49th Cong., 1st Sess. 
89-126 (1886). 

®° First articles of agreement in U. S. Bureau oF Statistics, First ANNUAL REPORT ON INTERNAL 
ComMERCE OF THE UNITED States, Appendix 16-19 (1876); articles for 1886-87 and 1887-88 in Hudson, 


loc. cit. supra, note 25, at 115-130. 
*2 Hudson, Joc. cit. supra, note 25, at 80-92. 
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railroads been operating in unrestricted competition, their rivalry for traffic would 
probably have resulted in a reduction of rates far below the point indicated by eco- 
nomic factors. But competition in rates was eliminated. A vice-president of the 
Louisville & Nashville, testifying on this matter in 1887, declared: 


The Southern Railway and Steamship Association was one of the earliest organizations 
of that kind created in this country. Through it and through similar appliances we have 
been able to adjust our trouble, so that we have been comparatively free from wars. The 
Louisville and Nashville Company, although it traverses a vast territory and is considered 
a strong line, is not in a position to arbitrarily demand anything or to fix an arbitrary 
adjustment of rates to and from any point.... The lines directly interested in . . . traffic 
to and from . . . various centers come together and agree among themselves what the 
rates shall be, and if they cannot agree, the question is submitted to arbitration. This 
method . . . has enabled the lines of the South to avoid the rate wars so frequent between 
the trunk lines of the East and the railroads of the West.3? 


Not for long, however, did the southern area remain in exclusive possession of 
the pool. After only six months of suggess in organizing the Southern Association, 
Albert Fink was called to the building of an even greater combination—the Trunk 
Line Association, which included all the major roads from the Middle West to New 
York. This was easily the most important pool in the country, and by 1885 it had 
reached what is described as “a high degree of efficiency.”** Also by that date, a 
Western Freight Association had emerged from earlier pooling attempts in the West, 
and, so far as the voluntary action of railroads could accomplish it, the country had 
already been divided into its principal territorial groupings. 

The enactment of the Interstate Commerce Act in 1887 and of the Sherman Act 
in 1890 presented a major challenge to the pools. The first of these measures specif- 
ically forbade the pooling of freights, and the second prohibited combinations in 
restraint of trade. Clearly, the railroads could not continue to apportion freight, 
and it was a question whether they could legally agree to equalize and maintain 
rates. In 1897 and 1898, in the Trans-Missouri Freight Association case and the 
Joint Traffic Association case, the Supreme Court held such rate-fixing practices to 
be illegal.34 

With both of the major functions of the pool thus outlawed, the regional asso- 
ciations faced a precarious future. But in fact the newly formed Interstate Com- 
merce Commission had neither the power, the facilities, nor the desire to fix rates, 
and no one wanted to go back to the chaos and uncertainty of an arrangement in 
which each line maintained its own separate system of classification and rates. More- 
over, the time had now arrived when the major part of the traffic was through traffic, 


*° Testimony of E. B. Stahlman before ICC, May 27, 1887, in Evxins Committee Dicesr, 312. Cf. 
the testimony of William Z. Ripley, Jan. 7, 1901, that “the existence in a very large part of the southern 
states of what is practically a pool makes the freight rates into and out of those southern states con- 
siderably higher than in those parts of New England where competition still prevails.” 9 Rep. U. S. 
INDUSTRIAL CoMMISSION 289 (1901). 

83 19 Rep. U. S. Inpusrri1aL CoMMIssION 333 (1902); Hudson, Joc. cit. supra, note 25, at 72. 

*4 United States v. Trans-Missouri Freight Association, 166 U. S. 290 (1897); United States v. Joint 


Traffic Association, 171 U. S. 505 (1898). 
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on which no rate could be fixed without joint action by the roads involved. Con- 
sequently the rate associations were, in effect, permitted to reorganize and to continue 
on a conference basis, though without power to coerce their member roads. As early 
as 1889 the Interstate Commerce Commission officially stated that it intended to per- 
mit the carriers to work out all details of tariffs, and in 1890 it flatly declared that 
“railroads in the matter of rates, cannot be considered singly. In that respect, the 
railroad interest must be regarded as substantially a unit.”*° In 1889 the Commission 
held that, in determining the reasonableness of a rate, it was immaterial whether 
railroad companies had acted jointly or separately in deciding upon such a rate.®® 
Further encouragement to joint action had also been given by the ruling that if a 
railroad wrote to the Commission acknowledging the authority of an association to 
issue tariffs in its behalf the Commission would thereafter accept schedules filed by 
the association as if they had been filed by the member roads.** These rulings were 
cast into some shadow by the Supreme Court decisions of 1897-98, but they had indi- 
cated the attitude of the Commission, and, essentially, that attitude remained; nor 
was the Commission isolated in its view, for as early as 1899 the Attorney General 
issued a ruling in which he recognized the necessity of rate conferences, and sanc- 
tioned their continuance.**® 

Thus the Commission indicated a complete readiness to recognize the joint action 
of the railroads themselves in the rate-making process. There was a question, how- 
ever, whether it would prove equally tolerant of the regional divisions which had 
emerged from the formation of the early pools, or whether it would insist upon a 
greater degree of national uniformity. This question did not arise actively in con- 
nection with the actual tariffs, for it was conceded that they could not be reduced to 
uniformity, but it did arise very emphatically in connection with classification. 


Classification of freights, as has been indicated, is distinct from rate making, in 
that it determines how the burden of rates shall be distributed among the various 
categories of freight but fixes no specific charges. In the period of independent action 
by separate roads each road had maintained its own classification, as well as its own 
rate schedule. Pools like the Southern Railway & Steamship Association had tended 
to collectivize both. But on the eve of the Interstate Commerce Act there were still 
fifty different classifications in effect in what is now official territory.° The immi- 
nence of the Act at that time persuaded the roads that a greater uniformity would 


*5 Trrp ANN. Rep. I.C.C. 235 (1889); FourtH Ann. Rep. I.C.C. 28 (1890). 

*° New Orleans Cotton Exchange v. Cincinnati, N. O. & T. P. Ry., 2 I.C.C. 289 (1888). 

87 In re Joint Tariffs, SevenTH ANN. Rep. I.C.C. 131 (1893). 

*® The letter of the Attorney General to the I.C.C., December 30, 1899, replied to the question whether 
fate associations were subject to prosecution under the Sherman Act. To justify prosecution, he replied, 
“It must be shown that there is a ‘contract, combination or conspiracy in restraint of trade... .’ In 
the first place, there is no contract, combination or conspiracy shown. There is consultation by repre- 
sentative railroad men in committee respecting suggested changes in classification. There is subsequent 
independent action by railroad companies in the adoption of the new classification recommended by the 
committee... . It must be conceded that a common classification by railroad companies operating in the 
same territory is a desirable thing... .”. THirTEENTH ANN. Rep. I.C.C. 16, 18 (1899). 

*° ELEVENTH ANN. Rep. I.C.C. 62 (1897). 
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be required in the future, and in February, 1887, the railroads of the Northeast 
appointed a committee to work out a uniform classification. This committee met, 
and in the space of eleven days, “with a zeal and pertinacity unprecedented,” it 
devised a single system of classification, which was adopted.*° 

Ironically, the promptness of this action created the false impression that the diffi- 
culties of classification could easily be solved, and that a nationally uniform classifica- 
tion would soon be devised. Apparently Congress would have enacted a law requiring 
such a classification if it had not believed that voluntary action would soon achieve 
the objective. In 1891 and 1893 the Commission recommended that a uniform 
classification be imposed by law, and in the meanwhile the railroads had appointed 
a standing committee which appeared to be making progress. 

Yet at this very time, when the highest hopes of nationalization prevailed, the 
process of regionalization was being completed. The western roads had adopted a 
joint western classification in 1883; the action of the eastern roads, as just described, 
had placed their classification on a regional basis in 1887; and the southern carriers 
in 1889 adopted the classification already in use by the Southern Railway & Steam- 
ship Association. This effectively concluded the blocking out of the separate classifi- 
cation territories which have remained to the present. Regional peculiarities of traffic 
prevented the railroads in different territories from agreeing upon uniform classifi- 
cation.** Many of their objections to uniformity seemed to have real merit, and the 
Commission slowly modified its insistence upon uniformity. A few minor steps were 
taken, such as the adoption, in 1911, of a nationally uniform system of description 
(as to packing, etc.) of the freight articles to be classified, and the agreement, in 
1919, to publish all three classifications in parallel columns in a single book, instead 
of maintaining three separate publications.** But these advances left the separate 
territories essentially undisturbed, and by 1916 the Commission at last seemed to 
have accepted the territorial divisions as a permanent fixture, for it stated in its 
annual report that “the existing classifications have grown up in the light of the 
conditions prevailing in the different classification territories.”** 

If, in the end, the Commission accepted territorialism in classification, it had 
accepted territorialism in rate making from the beginning. In the case of Schumacher 
Milling Company v. Chicago, Rock Island, and Pacific Railway, in 1893, the Com- 
mission had declared that the fact that different rates and classifications were in 
force in different sections of the country would not, in itself, “warrant an extension 


“©The best account of the history of attempts to secure uniform classification is Barton, Uniform 
Freight Classification and the Interstate Commerce Commission, 18 J. oF LanpD AND Pus. UriL. Econ. 
312-322 (1942). Also see FirruH ANN. Rep. I.C.C. 23, 24 (1891); 9 Rep. U. S. InpusrrtaL CoMMISssION 
656-662 (1901); 19 id. at 391-397 (1902); Class Rate Investigation, 262 I.C.C. 447, 459-465 (1945). 

“1 For statement of the regional objections to uniformity, see ELEvENTH ANN. Rep. I.C.C. 64 (1897); 
4 Rep. U. S. Inpusrr1aL CoMMISSION 100, 217, 277 (1900); 9 id. at 633, 656 (1901). 

“? Barton, loc. cit. supra, note 40, at 319; testimony of J. A. Little, Nebraska State Railway Commis- 
sioner, in Hearings before Subcommittee on Interstate Commerce on S. Res. 99, 76th Cong., 1st Sess. 


277 (1939). 
“® ToirtieTH ANN. Rep. LC.C. 13 (1916). 
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of the lower rate and classification to the section where the higher rate and classifi- 
cation are applied.”** 

With the Commission declaring that “rate-making and classification committees 
... perform a valuable and important service to the public as well as the railroads,”*® 
such organizations continued to play a vital part in initiating rates. Consequently 
they have continued to the present time, with various shifts in organization but with 
a great deal of basic continuity from the pools of the Eighties. By the beginning 
of the present century the Joint Traffic Association was the principal agency of joint 
action in the East. The western roads had been ordered under the Sherman Act to 
dissolve their Trans-Continental Freight Rate Committee, but within two months 
after the decision they had formed the Trans-Continental Freight Bureau, which 
continues to the present time. In the South, the Southern Railway & Steamship 
Association had succumbed in 1893 to the combined impact of the laws against pool- 
ing and the panic of 1893, and two groups, the Mississippi Valley and the South- 
eastern Freight associations, had taken its place. Later a third, the Associated 
Railways of Virginia and the Carolinas, further subdivided the South.*® But the 
essential continuity which projected itself through all these changes is shown by the 
fact that when the Southern Freight Association was formed in 1920, it included 
not only railway members, but also the same steamship lines which had constantly 
been affiliated with the railroads of the Southeast, ever since the original Southern 
Railway & Steamship Association. They still maintain this affiliation in 1947.** 

At the present, each of the three classification territories and the five rate territories 
has its corresponding classification and rate associations, and, in addition, certain 
subdivisions within the regions necessitate additional association groups. In official 
territory the Trunk Line Association, Central Freight Association, and New Eng- 
land Freight Association are all engaged in rate making, while the Official Classifi- 
cation Committee handles all questions of classification except those on intrastate 
traffic in Illinois. In the South, the Southern Freight Association and the Southern 
Classification Committee, which was established in 1899 and reorganized on its 
present basis in 1917, are the principal agencies.*® 

In terms of authority and of formal constitution, these associations are somewhat 
intangible. They are voluntary, unincorporated associations, which until the First 
World War were not required to file with the Interstate Commerce Commission a 
statement of the nature of their organization,*® and which sometimes refrained from 


“*6 LC.C. 61 (1893); also see Western Newspaper Union v. Aberdeen & Rockfish R.R., 34 I.C.C. 
326, 328 (1915). 

“© Harvard Co. v. Pennsylvania R.R., 4 I.C.C. 213, 223 (1890). 

“© In re Transcontinental Freight Bureau, 77 I.C.C. 252 (1923); 19 Rep. U. S. Inpustria Com- 
MISSION 336, 337 (1902). 

‘™ Testimony of Joseph G. Kerr, chairman, Southern Freight Association, in Hearings before the 
Committee on Interstate Commerce on H. R. 2536, 79th Cong., 2nd Sess. 1249 (1946). 

“°On the organizations at present, see testimony of James E. Kilday, id. at 823-833, 839-885; Boarp 
OF INVESTIGATION AND RESEARCH, REPORT OF RATE-MAKING AND RaTE PuBLISHING PROCEDURES OF RAIL- 
roaD, Motor, AND WaTER Carriers, H. R. Doc. No. 363, 78th Cong., 1st Sess. 7-54 (1943). 

*° Hearings before Senate Committee on Interstate Commerce on S. 942, 78th Cong., 1st Sess. 977 


(1943). 
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drawing up formal articles of agreement. In a legal sense, they have no compulsory 
power, and their decisions are not binding upon any road which does not individually 
accept them, though members are pledged to delay for a fixed period before taking 
independent action. In an operational sense, however, the pressure to accede to the 
opinion of the majority is no doubt strong, not only because of a sense of commu- 
nity of interest, but also because through rates necessitate agreements, because a non- 
conforming member may be subjected to various reprisals, and because the majority 
is likely to appeal to the Interstate Commerce Commission to suspend the inde- 
pendently filed rate. If such an appeal is successful, the effect is to give legal force 
to the decision of the association. 

If these associations are informal in constitution, they are by no means so in pro- 
cedure. Indeed, they operate as quasi-judicial bodies, and when a change of classifi- 
cation or of tariff is proposed by carrier or shipper they place it on the docket for 
public hearings which are announced well ahead of time. Many routine proposals 
are disposed of by mail, but important changes are treated in a way which justifies 
the term “private judicature.” Recent critics have assailed the vesting of this func- 
tion in private hands, but no one questions that, by whomever administered, the 
system must operate with some degree of collaboration, for every change of rate at 
one point is likely to impinge upon scores of other rates from competitive points, 
and no change can wisely be made without permitting all interested shippers and 
carriers to express their views.”® 

In terms of regional rate differentials, the vital significance of these territorial 
associations lay in the fact that the Interstate Commerce Commission tended to 
accept the work of each of them, thus conceding the validity of each region’s operat- 
ing separately, and embracing sectional disparities which it would scarcely have 
evolved for itself. Moreover, the Commission possessed and used the power to 
sanction differentials, thus giving legal authority to what was otherwise merely a 
business arrangement among railroads, or, more properly, an economic gap between 
separate business arrangements. 

This paper has already noted the initial readiness of the Commission to accept 
territorialism in the fixing of tariffs, and its later acceptance of the same factor in 
classification, but for many years the cases which came before the Commission were 
so limited in scope that no formal recognition of territories or territorial distinctions 
was necessary. In 1920, however, when Congress adopted the Transportation Act 
of that year, it provided that recognition should be given to “such rate groups or 
territories as the Commission may from time to time designate.”** This, for the 
first time, gave the Commission authority to recognize, and even to alter, the terri- 
tories, and it led to a serious consideration of the whole matter in a case known as 
Ex parte 74, in 1920." At this time, the Commission determined that it would 


*° For account of the procedure of these organizations, see references in note 48. 
51 41 Stat. 488 (1920). 
2 Increased Rates, 1920, 58 I.C.C. 220 (1920). 
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recognize the existing territories. The wholeheartedness with which it did so is indi- 
cated by a dictum in a later case, that “one of the best tests of the reasonableness 
of a rate is by comparison with rates on like traffic in the same territory.”** But 
the first important application of this new control occurred when the Commission 
instituted a sweeping review and revision of southern class rates. This Southern 
Class Rate Investigation, completed in 1925, was followed by several other territorial 
surveys.”* In each of them, the tendency was to start with the existing rate structure, 
reared by the freight associations and classification committees, and to impose modi- 
fications upon these systems. In a qualified sense, the decisions of groups which 
could not legally impose their will upon their own members were now being en- 
acted, by Interstate Commerce Commission endorsement, into administrative law. 

The regional differentials of fifty years before were in pattern still somewhat the 
same, but in form they had evolved astonishingly. Having begun as the aggregate 
of individual actions by individual roads, they had first been collectivized by private, 
voluntary action on a territorial basis. Then, through acceptance and authorization 
by the Interstate Commerce Commission, they had achieved a status that entrenched 
them firmly behind the barriers of legal sanction. 


IV 


Tue Rate Structure aNnpD RecionaL Economic DiscriMINATION 


The two preceding sections of this paper have traced the development of two 
factors, the importance of which, in the broad historical sense, is undisputed. De- 
spite present controversies which rage around the questions of the effect of rate 
differentials upon the economy of the South, and of the degree to which rate asso- 
ciations are or are not monopolistic, all parties are agreed that the rate structure of 
the South evolved with different patterns and higher general levels than that of the 
eastern railroads, and that the formation of classification and rate committees along 
territorial lines contributed to the institutional fixing of these sectional patterns, 
especially since the Interstate Commerce Commission recognized the territories as 
units, conceded to the territorial associations a recognized function as the agents of 
roads in their geographical groups, and gave legal sanction by its rulings to territorial 
differentials. 

These basic points of agreement are important to emphasize, for the reason that 
in 1945 the dispute over differentials entered a new and confusing phase. In that 
year the southern governors, including Ellis Arnall of Georgia, won a decision from 
the Interstate Commerce Commission ordering an adjustment of class rates in south- 
ern and official territories to bring the two structures nearer to a parity.°> The Com- 


53 Traffic Bureau of Sioux City Chamber of Commerce et al. v. Baltimore & Ohio R.R., 120 I.C.C. 7, 
14 (1926). 

54 Southern Class Rate Investigation, 100 I.C.C. 513 (1925); Consolidated Southwestern Cases, 123 
I.C.C. 203 (1927); Western Trunk-Line Class Rates, 164 I.C.C. 1 (1930); Eastern Class Rate Investigation, 
164 I.C.C. 314 (1930); Western Trunk-Line Class Rates, 173 I.C.C. 637 (1931); Western-Southern 
Class Rates, 226 I.C.C. 497 (1938); Class Rate Investigation, 1939, 262 I.C.C. 447 (1945). 

55 Class Rate Investigation, 1939, 262 I.C.C. 447, 487 (1945). 
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mission’s decision was appealed to the federal courts, and to many it seemed that a 
Supreme Court ruling sustaining the Commission was the only thing necessary to 
complete the triumph of the campaign against sectional discrimination. But 
Arnall had previously decided to extend the fight to an attack on the rate asso- 
ciations as monopolies and even on the Interstate Commerce Commission for coun- 
tenancing them. Consequently, the State of Georgia, in 1945, filed a suit, now 
pending, against the Pennsylvania Railroad Company and others, in which the 
monopolistic intent of the rate associations in general, and of the Association of 
American Railroads in particular, was asserted."® It would appear from the record 
that some of the objectives and actions of the AAR were, indeed, designed to exer- 
cise a control not altogether voluntary over the railroads of the country. But many 
people who were in sympathy with Arnall’s fight for regional parity disagreed com- 
petely with his attack on the rate associations, which in their view performed an 
indispensable service. Consequently, a contest which had begun on the issue of sec- 
tional discrimination now focused upon the merits of rate associations. The new 
emphasis was particularly confusing in terms of the original issue, because there had 
previously been times when the heads of the southern rate associations were the most 
vigorous and effective foes of interterritorial discrimination, and they continued to 
fight for favorable rates for southern goods in northern markets. What then was the 
issue that separated them from the Georgia governor? It would seem to be that he 
was seeking to end discrimination by destroying the differential system and the insti- 
tutions which had operated it. They, in the belief that regional economic disparities 
necessitated rate-structure disparities also, were seeking to avoid the discriminatory 
effect of such disparities by making special competitive rates wherever the rigid appli- 
cation of differential rates would victimize the southern shipper. For the first twenty 
years of the present century they had been reasonably successful in making such 
rates, but this was always because they had the cooperation of carriers in official 
territory. Without such cooperation, the differential rates would apply. And the 
differential rates could be and have been employed by interests in official territory 
as a weapon of sectional economic advantage. Upon this point the spokesmen of 
the Southern Governors’ Conference and the Southern Freight Association are agreed. 

The complaint that the South, as an economic entity, was victimized by the 
freight rate structure probably extends back well into the nineteenth century. It 
can be documented as early as 1900. On June 14 of that year, a freight manager of 
an alkali company in Michigan, M. R. Bacon by name, testifying before the Indus- 
trial Commission, denounced what he called the “prohibitive freight rate to southern 
seaboard cities.” Continuing, he exclaimed: 

Take the South for illustration, with its great natural resources. It should be the home 
of the biggest manufacturing plants in the world. Let the railroads give that country 


5° T eave to file a complaint before the Supreme Court in the case of State of Georgia v. Pennsylvania 
R.R. was granted March 26, 1945. 324 U. S. 439 (1945). For views of Arnall on the I.C.C., see Hear- 
ings before Senate Committee on Interstate Commerce on H.R. 2536, 79th Cong, 2nd Sess., 422-426 
(1946). 
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reasonable freight rates, then watch the country prosper. Then see the diversified indus- 
tries that will gather there. Then note the increased business of the railroads from every 
point of the compass to her growing manufacturing centers. I can see no effort or dis- 
position on the part of the railroads to bring this about. It can only come from a reason- 
able and just classification of freight rates, by one traffic association, under the supervision 
of the Interstate Commerce Commission. . . .57 


Mr. Bacon did not enlarge upon the problem of territorial discrimination, but 
developments had already occurred which showed a tendency among the roads to 
adopt a conscious policy toward the economic growth of different areas. In fact, one 
of the first indications of such a policy is to be found as early as 1878. At that time 
the system of through connections was just emerging, and as it did so it automatically 
precipitated a rivalry between eastern seaboard and middle-western roads seeking a 
dominant position in supplying the southern market. Traditionally most of the 
manufactured goods which went South had been drawn from the seaboard, where 
the first American industry originated; and the staples needed by the South, such 
as packing-house products, grain products, and the like had been brought from the 
upper Mississippi and Ohio valleys by way of Cincinnati, Louisville, and St. Louis. 
This traditional division of functions was now jeopardized by the growth of indus- 
try in the West, and by the competitive enterprise of certain eastern interests in 
seeking to divert west-south traffic, bringing it east and thence south. 

Here was a situation potentially likely to create a rate war, and the Southern 
Railway & Steamship Association was thoroughly committed to preventing all such 
competitive outbursts. As a result, it entered in 1879 into an agreement, partly formal 
and partly informal, to fix rates in such a way that eastern industry would have a 
monopoly of the delivery of manufactured goods, and western producers would have 
a monopoly of the delivery of staples.°* Under this agreement, the rates were devised 
in such a way that manufactured goods moved from Cincinnati to Atlanta at 94 per 
cent of the rate for the same articles, New York to Atlanta, although on the basis of 
distance Cincinnati should have paid only 54 per cent as much. But on flour, where 


57 9 Rep. U. S. InpusrriaAL CoMMISSION 75 (1901). 

58In Freight Bureau v. Cincinnati, N. O. & T. P. Ry., et al., 6 1.C.C. 195, 216, 217 (1894), the 
1.C.C. reported that from records at the trial it appeared that this arrangement had been made at a con- 
vention of all the parties interested, and the “object was disclosed to be ‘to protect to the Green Lirie 
Roads the business which is peculiar to the northwest, and to the eastern lines, the business peculiar to 
their territory.’ . . .” The agreement then formed was renewed from year to year and in 1892 was 
expressed in formal terms as follows: ‘For the mutual protection of the various interests, . . . it is agreed 
that what are termed western lines shall protect the revenue derived from transportation by what are 
known as eastern lines, under the rates as fixed by this Association [the Southern Railway and Steamship 
Association], . . . and that eastern lines shall in like manner protect like revenue of western lines.” 

Sixteen years later, essentially the same case was brought before the Commission again, the Hepburn 
Act meanwhile having given the I.C.C. power to determine rates. In this case, Receivers & Shippers Ass’n 
v. Cincinnati, N. O. & T. P. Ry., 18 I.C.C. 440 (1910), the I.C.C. reexamined the question whether an 
agreement had ever been made to protect the place of eastern manufacturers in the southern market, 
and concluded that no such agreement had been made, but that the agreement was solely to divide traffic, 
regardless of its character, along geographical lines. The Commission admitted that a protection of 
eastern manufacturers had been proposed, but found no evidence that it had been adopted. This finding 
is hard to accept after an examination of the evidence cited in the original finding. 
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Cincinnati was to be encouraged, the rate was only 69 per cent of the New York 
rate.>? 

In 1892 complainants brought this situation before the Interstate Commerce Com- 
mission; in 1894 the Commission ordered the defendant roads to correct their rates 
on a specified basis, in order to eliminate this discrimination.® The Supreme Court, 
however, refused to uphold this order, on the ground that the Interstate Commerce 
Commission had no power (at that time) to fix rates.°' The rates, therefore, re- 
mained, and at the beginning of the present century the rate structure still reflected 
this arrangement. 

The territorial agreement of 1879 did not discriminate primarily against the 
South, though it did prevent the South from chosing freely between an eastern and 
a western source of supply. But it is a matter of leading significance that the rail- 
roads had already recognized that their action could shape the economic destiny of 
an area, and had demonstrated their power by an arrangement which for more than 
a quarter of a century controlled the economic relationships between the South and 
the West. Clearly this was a power of the most basic and vital kind, with a direct 
impact upon the welfare of every citizen. 

In the whole problem of interterritorial relationships, however, there seemed to 
be one enduring factor of safety: that was the continuing desire’ of the various and 
numerous roads to secure traffic, even though at each other’s expense. This largely 
offset the differential between the sections in rate levels, for it meant that the roads 
would usually make a special rate when one was necessary in order to move traffic 
between territories. It also offset the grouping of the roads into territorial blocs, 
for it meant that there was always a road in official territory which would join with 
the southern carriers in order to make a rate that would permit southern products 
to reach northern markets. Expressed in another way, this is to say that in practical 
terms a shipper does not care whether he confronts a rate level which is on the 
average higher than his competitor’s; the average is an abstraction, and what con- 
cerns him is his capacity to reach a market at specific rates comparable to his com- 
petitor’s rates. The action of individual carriers, both South and North, usually gave 
the southern shipper just such specific rates, and this seemed to provide a safety 
valve for the whole complex of differentials. Diversities of rate structure can have 
no applied results except when they impinge at the same point, upon one market 
or one shipper, and if the factor of difference is eliminated at all such competitive 
points, then the existence of the differential becomes more a matter of theoretical 
analysis than of concrete economic reality. 

So long as the Sherman Act remained reasonably effective, and so long as numer- 
ous, independent railroads vied with one another for traffic, the operation of this 
safety factor prevented appreciable territorial discrimination. To illustrate specifically 


5° See g Rep. U. S. InpusrriaL Commission 688 (1901), for this data and other testimony on the 
conspiracy. 

°° Freight Bureau v. Cincinnati, N. O. & T. P. Ry., 6 I.C.C. 195 (1894). 

*? Cincinnati, N. O. & T. P. Ry. v. 1.C.C., 162 U. S. 195 (1896). 

















EasTeRN-SOUTHERN FreicutT Rate RELATIONSHIPS 441 


with a situation which later became famous in railway circles, there was a time 
when the Louisville & Nashville, sending products into the markets of the upper 
Middle West, could propose joint rates to a number of roads, all eager for traffic. 
At Cincinnati, it could work through the Cincinnati, Hamilton & Dayton, the Cleve- 
land, Cincinnati, Chicago & St. Louis, the Chicago, St. Louis & Pittsburgh, or the 
Cincinnati, Indianapolis & Western. At Louisville, the Ohio & Mississippi, the 
Jeffersonville, Madison & Indianapolis, the Louisville, New Albany & Chicago, the 
Chicago, Indianapolis & Louisville, and the Evansville & Terre Haute were available. 
Here were nine independent roads in official territory, ali with an important stake 
in south-north traffic, and all prepared to join in the making of favorable through 
rates. 

So long as this situation prevailed, southern producers, including manufacturers, 
secured good competitive rates. As early as 1892 southeastern textile mills received 
rates to Chicago on a parity with those from Fall River to Chicago. Similarly, 
southern producers of stoves and ranges for many years enjoyed rates which, although 
slightly higher, were low enough to enable them to compete with northern stove 
manufacturers in Ohio, Illinois, and Indiana markets.®* 

All this, however, depended upon the continued independence of the connecting 
lines. These lines alone held off the potential handicap of higher rate structure and 
territorial grouping. And beginning about 1920, the connecting lines began to lose 
their independence. 

Almost from the inception of railroading, the process of consolidation had been 
on the march. At first this extension took the form of the merging of short, separate, 
connecting lines, in order to create one through connection. Thus the Louisville & 
Nashville system was created by the consolidation of 125 separate lines, the Southern 
by the consolidation of 105 lines.® In the interest of traffic movements on more than 
a local scale, this was undoubtedly a desirable trend; but in 1898 a new type of con- 
solidation began to occur, in which the mergers that took place were between 
competing lines, rather than connecting lines; and as early as 1902 the Industrial 
Commission estimated that more than half of the railway mileage of the United 
States was under the control of only six financial interests.°* After this rapid devel- 
opment, consolidation tended to mark time during the period of Theodore Roosevelt, 
Taft, and Woodrow Wilson, who were all, of course, hostile to the growth of 


°? Testimony of E. R. Oliver, Feb. 29, 1932, in Docket No. 12,964, Supplement, 2120-2122, Interstate 
Commerce Commission. I am indebted to Mr. Frank L. Barton for calling my attention to the valuable 
data in this docket. 

°3 Td. at 2120. 

** Td. at 2128. 

65 FarrFAX Harrison, A History OF THE LEGAL DEVELOPMENT OF THE RAILROAD SYSTEM OF THE 
SourHERN Rattway Company (1901); testimony of A. J. Ribe in Hearings before Senate Subcommittee 
on Interstate Commerce on S. Res. 99, 76th Cong., 1st Sess. 380 (1939). 

°6 19 Rep. U. S. InpusrriAL CoMMiIssion 307-308 (1902). ‘The railroads of the South were, of 
course, undergoing a similar consolidation, and by 1925 the I.C.C. stated that there were but four major 
systems—the Southern Railway System, the Louisville & Nashville-Atlantic Coast Line System, the 
Seaboard Air Line System, and the Illinois Central System—which dominated the railway network of 
the South. 100 I.C.C. 513, 525 n. (1925). 
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monopoly. Beginning with the First World War, however, the emphasis changed, 
and under the Transportation Act of 1920 pooling, consolidation, and other col- 
lectivist practices received explicit sanction. As a result, the small roads, including 
those connecting lines which had joined with southern railroads in carrying southern 
goods north from the Potomac or the Ohio, began to fall under the control of the 
great trunk lines, such as the Erie, the Pennsylvania, the New York Central, and 
the Baltimore & Ohio. Thus, by 1929, of the nine independent connecting lines 
which had once linked the Louisville & Nashville with northern markets, one had 
passed into the hands of the New York Central, one to the Chesapeake & Ohio, two 
to the Pennsylvania, and three to the Baltimore & Ohio. An eighth had been ab- 
sorbed by the ninth, the Chicago, Indianapolis & Louisville, or Monon, as it is 
usually called. This ninth, as a subsidiary of the Southern and the Louisville & 
Nashville, alone remained free from the domination of the trunk-line roads.®* 


The strategic importance of the Monon now illustrated the precarious nature of 
southern access to northern markets, for repeatedly it was this road alone which 
prevented gross territorial discrimination by other official roads. The trunk lines 
which had taken over the eight connecting lines were concerned primarily with long 
hauls of east-west traffic in their own area, rather than short hauls north from the 
Ohio. Consequently, when southern roads in 1921 sought to secure a market for 
sugar imported at Savannah by proposing to the Central Freight Association the 
establishment of an interterritorial rate competitive with the official territory rate, the 
northern group rejected the proposal. The Monon thereupon announced that it 
would independently agree to a joint rate with southern lines, and when it did so 
the other roads in official territory also complied, since, if the traffic was going to 
move at all, they desired a share. But they had sought to stop it completely. Sim- 
ilarly in 1928, official lines in the Illinois Freight Assocation refused a proposal by 
southern lines to establish competitive rates for paper from Alabama, and again the 


independent action of the Monon caused them to make such rates against their 


expressed will.®* 


In other cases the official lines were successful in withholding their compliance, 
and at times they were able to use the fourth section of the Interstate Commerce 
Act as a weapon. This section, which prohibits lower rates for a long haul than 
for a shorter haul included within the long haul, would, unless the Commission 
granted relief, prevent a competitive rate to a point in official territory if that 
rate were lower than the rate to an intervening point in southern territory. 
In other words, it would prevent southern carriers from maintaining a higher 
rate level in the South while by-passing that level when they desired to compete 
in northern markets, and in this sense it placed the southern differential as a 
weapon in the hands of northern railroads bent on monopolizing northern markets 
for their own shippers. To illustrate: carriers in official territory had long joined 


*? Testimony of E. R. Oliver, I.C.C. Docket No. 12,964, Supplement, 2120-2122. 
°° Id. at 2140. 
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southern carriers in special joint rates for cotton piece goods; but when an order 
was issued, September 9, 1931, for a review of these rates, the leading official territory 
lines at once “declined longer to participate in competitive rates on this traffic from 
points in Southern territory to destinations in Official territory,” and they proceeded 
to file a petition seeking permission to suspend such competitive rates. Somewhat 
the same thing happened in connection with iron and steel articles, so that Mr. 
E. R. Oliver, vice-president in charge of traffic of the Southern Railway, declared, 
“the principal Official territory lines . . . have seized upon the opportunity [of the 
fourth section] to wipe out competitive rate adjustments of long standing applying 
on manufactured products from Southern territory to Official territory.”” 


In 1932, the Baltimore & Ohio took steps which convinced the southern roads 
that it was about to attempt to seize control of the Monon under certain provisions 
of the Transportation Act of 1920. This stimulated a vigorous response, and in 
hearings before the Interstate Commerce Commission in 1932 spokesmen of the south- 
ern roads expressed themselves with unusual candor about the policy of official lines. 
Joseph G. Kerr, of the Louisville & Nashville, was questioned by an examiner who 


asked: 


I understand you to say that it had been for a number of years past the fixed policy of these 
four railroads [Erie, Pennsylvania, New York Central, and Baltimore & Ohio] . . . who 
are seeking the control of all the railroads north of the Ohio and Potomac rivers . . . to 
prevent as far as they could the movement of traffic from the South generally into the 
Northern territory on competitive terms. Is that correct? 


To this, Mr. Kerr responded: “On competitive terms wherein it in any way affects 
the east and west traffic.”"* E. R. Oliver, vice-president of the Southern Railway, 
was even more forthright in his statement. He declared: 


The Southern carriers have always followed the policy of maintaining competitive rates 
from the South into Official territory in line with the rate level prevailing within Official 
territory in order that manufacturers in Southern territory can reach the large markets in 
the North and East in competition with manufacturers located North of the Ohio and 
Potomac rivers. The Southern carriers were able, over a long period of years to carry 
out this policy until the end of Federal control on February 29, 1920. . . . 


The absorption of the [independent] lines in this Northern territory by the larger 
systems whose chief interest is in traffic moving eastbound and westbound has changed 
the whole complexion of this situation so that the north-and-south lines thus controlled 


°° Id. at 2137-2138. 

10 7d, at 2124-2126. A number of cases which illustrate the attempts of northern roads to cancel 
competitive rates or to prevent their establishment are Auburn Automobile Co. v. Pennsylvania R.R., 151 
I.C.C. 120 (1929); Hosiery from Southern Points, 156 1.C.C. 117 (1929); Export and Import Rates, 169 
I.C.C. 13 (1930); Stoves, Ranges, Boilers, etc., 169 1.C.C. 169 (1930); and Iron and Steel Products from 
the South, 176 I.C.C. 345, 352 (1931). In the last of these cases the Commission declared, “The evi- 
dence upon this record leaves no doubt that the southern manufacturers would have serious, if not 
insurmountable difficulty in competing with the northern manufacturers in the destination territory if 
the proposed rates became effective. Since the demand in southern territory for the articles manufactured 
by them is much less than they can supply, it must be that if their market in the north were thus 
seriously restricted, the very existence of some of these southern manufacturers would be threatened.” 
™11.C.C. Docket No. 12,964, Supplement, 2202. 
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no longer agree to establish or continue rates on Southern manufactures into this Northern 
territory in competition with rates enjoyed by manufacturers in Official territory directly 


served by the east-and-west lines. 
The new policy of these connections is to build a rate wall at the Ohio and Potomac 
rivers which will prevent or greatly curtail the movement of Southern products into 


Official territory.” 


Although this situation was illustrated especially well by the developments at 
the Ohio River crossings, it was by no means confined to that area. The principal 
connections of the southern lines at the Virginia gateways were also, in a competitive 
sense, blocked, and the Baltimore & Ohio and the Pennsylvania opposed “every effort 
of the Southern lines to establish or maintain rates from the South into Official 
territory in line with the rates within Official territory.”"* From the standpoint of 
traffic movement, this did not seriously obstruct northbound shipments, for the south- 
ern roads could and did rely heavily on water-borne connections north of Norfolk. 
But in this utilization of steamships in the East, as in their utilization of the Monon 
line in the West, the southern roads were placed in the insecure position of relying 
upon a limited group of somewhat exceptional connections, rather than upon a broad 
basis of equitable interterritorial rates. 

It was at about this time that the Interstate Commerce Commission announced a 
conclusion which might well have astonished those who looked upon the Commis- 
sion as the effective guardian of justice in the American rate system. In the case of 
Alabama v. New York Central Railroad it declared: 


The contention that the Northern carriers, which participate in the interterritorial rates, 
do not control the rates within the North appears to be contrary to the facts.... We are 
persuaded that the Northern carriers as a group actually do effectively control the rates 
within the North and also the northbound interterritorial rates except to points on and 
west of the Monon line.”4 

At the end of the decade of the Twenties, therefore, the freedom of southern 
producers to sell in northern markets was threatened as never before. The dis- 
appearance of independent north-south connecting lines removed the possibility of 
arranging special joint rates into official territory. This forced the South to face, 
for the first time, the intersectional consequences of the differential in rate levels and 
the demarcation of territories. Northern railroads freely utilized these factors to 
monopolize their own markets for their own shippers, and the Interstate Commerce 
Commission admitted that these northern roads were in full control of the situation. 

It was already a grave state of affairs, but the decade of the Thirties brought a 
number of new developments which increased its gravity. First of all, this era 
brought the Great Depression, which immeasurably sharpened the incentive of all 
business enterprises to seize upon any economic advantage, any means of procuring 
or of retaining business. This meant that northern carriers and shippers would 


72 Td. at 2119-2124. 
78 Id. at 2150. 
"4 235 I.C.C. 255, 329 (1939). 
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employ to the fullest any sectional advantage which inhered in the rate structure. 
Second, it brought to a climax a drive by the South to capture a greater part of the 
nation’s industry. In doing this, southern promoters, in some cases with the coopera- 
tion of their state governments, publicized fully every advantage which the South 
could offer. Southern wages were low because living costs were low and labor was 
not unionized.” Overhead costs of operation were lighter because taxes were not 
as heavy as in metropolitan areas and, at times, exemption from taxes was granted 
for a term of years. Climatic advantages permitted more continuous operation in 
some types of industry than was possible in the rigors of a northern winter. In 
short, almost every advantage seemed to lie with the South, and the migration of 
industry from New England reached proportions that have cast a lasting blight over 
some of the oldest industrial areas in the country. It was not surprising, therefore, 
that northern industry began to fight back. To offset the wage differential, many 
an eastern industrialist who would never have done so otherwise gave his support 
to a uniform national wages and hours law, and the enactment of that measure 
assumed a distinctively sectional character."® One of the few indubitable advantages 
which the North still possessed was the favorable rate structure, and the utilization 
of every such advantage became increasingly imperative. 

A third factor which contributed to bringing the rate question into a new phase 
was the virtual suspension of the antitrust laws during the first years of the New 
Deal. Collective action in industry had made great strides during the Twenties, but 
the climax came with the adoption of the National Industrial Recovery Act in 1933, 
with its avowed purpose to promote “the organization of industry for the purpose 
of cooperative action among trade groups” and its suspension of the antitrust laws 
in so far as they conflicted with compliance with the Act. President Roosevelt had 
specifically indicated that he regarded collective action in the railway field as valid, 
for he had declared at Salt Lake City on September 17, 1932, “I believe the policy 
of enforced competition between railroads can be carried to unnecessary lengths. . . . 
We have .. . frequently required them to compete unreasonably with each other.” 
The adoption of the Emergency Railroad Transportation Act of 1933*° seemed to 
lend further sanction to the idea of group action, and this impression was confirmed 
when the Federal Coordinator of Transportation, appointed under the Act, urged the 
roads to form “a more perfect union.””® 

Accordingly, the railroads began to strengthen the agencies in which they were 
associated. The Pennsylvania Railroad acted as the spearhead of this movement, 


78 The specific relationship of the intersectional wage differential and the intersectional rate differential 
has been recognized by Governor Arnall. See his testimony in Hearings before the Senate Committee on 
Interstate Commerce on H. R. 2536, 79th Cong., 1st Sess. 417-418 (1945). 

7° Speaking of the Fair Labor Standards Act, Carl B. Swisher declares, “It was believed that the pro- 
posed statute would curtail the incipient industrial development in the South and that it was intended 
to do so.” AMERICAN CONSTITUTIONAL DEVELOPMENT 910 (1943). 

77 48 Strat. 195, 198 (1933). 

78 48 Srav. 211 (1933). 

7 Testimony of R. V. Fletcher, Association of American Railroads, in Hearings before the Senate 
Committee on Interstate Commerce on H. R. 2536, 79th Cong., 2nd Sess. 1376 (1946). 
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and at a meeting, now famous, at the Metropolitan Club on November 14, 1933, a 
group of the nation’s leading capitalists, industrialists, and railroad executives planned 
to reorganize the innocuous old American Railway Association into a new and 
potent successor.*° This successor emerged about a year later as the Association of 
American Railroads. 

Whatever the objectives of the new association were, they did not relate pri- 
marily to interregional rate controls. Eastern railroads had more to fear from 
pipe-line competition, or from motor-truck competition, than from their southern 
associates. Consequently, the major part of their activity was directed to other 
matters. But though the association was careful, in deference to the antitrust laws, 
to avoid abridging the legal right of its members to independent action, it was 
certainly somewhat monopolistic in spirit. It sought to prevent disputes between 
carriers from going to the Interstate Commerce Commission, and to this end it set 
up an elaborate mechanism for arbitration;** it adopted a resolution that “no further 
request for suspension of tariff publications of one group of lines will be filed with 
the Interstate Commerce Commission by other lines, unless there has first been a 
conference of representatives of both parties with the officers of this organization.”®? 
When one of the member lines showed a tendency to disregard the policies of the 
association, J. J. Pelley, president of the association, reminded the offender of the 
possibility of “extensive retaliatory developments.”** All along the line there was a 
tendency to centralize action in a limited number of hands: in southern territory, 
for instance, a new Traffic Executive Association for southern territory was estab- 
lished, with authority to handle matters of concern to all southern roads, and the 
Southern Freight Association acknowledged this authority; but only eleven members 
belonged to the Executive Association, and thus small southern lines were faced with 
the dilemma of accepting this authority in which they were not represented, or of 
withdrawing from the Southern Freight Association, which had been made the 
instrument of their submission.** 

In terms of interterritorial relationships, the principal threat to southern shippers 
and carriers lay in the development of a policy which would avoid carrying ques- 
tions to the Interstate Commerce Commission, and in the creation of an array of 
interterritorial committees in which the representation was arranged in such a way 
as to assure the dominating influence of official roads. Of this there were two out- 
standing examples. The first was the Joint Conference of Central Freight Asso- 
ciation, Trunk Line Association, and New England Freight Association. The func- 


8° For transcript of proceedings of this meeting, see the exhibits in the Plaintiff's Trial Brief, Part 
II, 18-21, in the case of Georgia v. Pennsylvania R.R., in the Supreme Court of the United States, 
October Term, 1945, No. 11 Original. 

®1 See Articles of Organization of this association in Hearings before the Senate Committee on Inter- 
state Commerce on H. R. 2536, 79th Cong., 2nd Sess. 1548-1555 (1946). 

®2 Resolution, May 5, 1935, in Plaintiff's Trial Brief, cited supra, note 80, at 70-71. 

®* Letter of Pelley, April 16, 1936, id. at 58-59. 

®4The plan of organization of the Traffic Executive Association and the reorganized articles of the 
Southern Freight Association, recognizing the authority of the new body, are in id. at 145-164. 
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tion of this conference of the three sub-regional groups within official territory was to 
consider proposals for rates, lower than regular class rates, from other territories. 
This meant, in effect, that if a southern carrier wished to arrange a special rate it 
would first have to submit the matter to the Southern Freight Association, and at the 
same time to the three official territory associations, any one of which could reject it, 
even though the rate under consideration did not extend to the sub-region which 
exercised the right of rejection. Upon an appeal, the matter would go to the Joint 
Conference of eastern territory lines, where a three-fourths majority within each of 
at least two of the three eastern associations would be required to sustain the appeal. 
Under this plan, a rate from the South might easily be blocked by representatives of 
a sub-region in the East to which the rate was not applicable.** Legally, of course, 
individual roads still retained a right of independent action in agreeing upon and 
filing joint rates, but clearly there was heavy pressure to prevent this. 

The second of the important interterritorial groups was the Joint Conference of 
Contact Committees, constituted of representatives of the seven principal rate-making 
associations, of which one is southern, one southwestern, one western, and four are 
within official territory. This, of course, conferred a potential majority upon official 
territory over all other territories combined, and it has been asserted that this advan- 
tage was fully utilized by the official representatives’ practice of voting as a unit.*® 

Railway representatives, denying the significance of these arrangements, have 
made vigorous assertion of the frequency with which the individual roads continue 
to file independent rates,*’ but it does not appear that many of these are joint rates 
crossing the interterritorial barrier. 

Nor does it appear that, so long as the great trunk lines dominate official territory, 
the situation would be altered appreciably by a dissolution of the new interterritorial 
agencies, for the full effect of the sectional barrier had made itself felt before these 
agencies were constituted. In this sense, the State of Georgia’s case does not reach to 
the heart of the problem, though it does deal with an important aspect. 

It is hardly to be supposed that the Supreme Court’s rulings, either in its review 
of the Class Rate Decision of 1945°* or in its disposition of the case of Georgia v. 


®5 Rules of procedure of these conferences, id. at 120-122. 

5 Rules of procedure of this conference, id. at 171-174. See also, at 174, memorandum of S. B. 
Mitchell of Southern Freight Association, as follows: “As you know, the Official Classification lines, i.e., 
C.F.A., E.T.U., N.E., and I.F.A. vote separately in the Joint Conference of Contact Committees and their 
votes are nearly always a unit Having four votes, necessarily they have an advantage and can often 
control the action of the Joint Conference of Contact Committees. Our only hope in getting a fair 
deal with our interterritorial proposals that go to the Joint Conference for disposition is through the 
Illinois Freight Committee. Until the recent past that Committee required only one negative vote to 
defeat a proposition, therefore, to illustrate, a proposal from the South to Chicago, while favored by a 
majority of the Illinois lines, their vote would be in the negative if one cast to west line voted in the 
negative.” 

®7 Joseph G. Kerr has stated that the members of the Southern Freight Association filed 19,000 rates 
directly with the I.C.C. and without approval by the Freight Association in the years 1933 and 1934. He 
concedes that this was an abnormal time, but also states that in the three years ending in 1943, the 
Southern Railway filed 152 separate actions, and the Seaboard filed 78. Hearings before the Senate 
Committee on Interstate Commerce on H. R. 2536, 79th Cong., 2nd Sess., 1290-1293 (1946). 

88 262 I.C.C. 447 (1935). [This decision of the Commission was upheld by the Supreme Court on 
May 12, 1947. See the Foreworp to this symposium. Ed.] 
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Pennsylvania Railroad, will provide a final solution for a problem of such complexity 
and long standing as that of regional rate differentials. Arrangements which have 
stood since the heyday of the cotton economy and since the Ohio and Mississippi 
were unbridged are not to be supplanted easily or at once. But, however these cases 
may be decided, and however the decisions may be applied in establishing a new sys- 
tem, the concurrent importance of the two cases ai the present time illustrates the con- 
tinuing parallelism of the two factors which alone have operated or may operate to 
prevent differential rates from being discriminatory rates. One of these factors is com- 
petition among carriers, which has maintained the access of southern goods to northern 
markets by special rates during a long period when the Interstate Commerce Com- 
mission lacked the power or the impulse to modify regional differentials. The other 
is public authority, represented by the Commission, which was until very recently 
content to play a more passive role than most Americans realized in accepting the 
rate patterns as they had evolved, or as the carriers had fixed them. Because of the 
first of these factors the South has never been subjected to such an economic blockade 
as some publicists have implied; though the trunk lines have at times sought to 
utilize the differentials as a tariff wall, southern goods have escaped decisive or 
permanent exclusion. But in the absence of small, independent carriers, the basis 
for competition narrows increasingly. As it does so, the responsibility of public 
authority increases. Readiness to meet the responsibility has been indicated by the 
Class Rate Decision of 1945. By any measure, this decision would seem to mark a 
turning point in the history of regional differentials, for whether the Commission 
attempts a solution by the gradual elimination of all territories, or by the imposition 
of equitable rates between them, it appears that the transition has been made from 
a system of differentials tempered by competition to one of differentials tempered or 
eliminated by active public regulation. 




















THE RATE-MAKING PROCESS 


WENDELL Berce* 


I 


INTRODUCTION 


Since 1943 a great deal has been said and written concerning the function of rate 
bureaus and conferences in the making of rates to be charged for common carrier 
transportation service. Defenders of the rate bureaus have frequently maintained 
that the present system of rate conferences must be preserved or chaos and con- 
fusion will reign in the making of transportation rates. 

These claims are made in response to charges set forth in suits by the Federal 
Government and the State of Georgia that railroad rate bureaus were being operated 
in contravention of the Sherman Act.’ In the Seventy-eighth, Seventy-ninth, and 
Eightieth Congresses bills were introduced to exempt interstate carriers regulated by 
the Interstate Commerce Commission from the application of the antitrust laws.’ 
On occasion the Department of Justice has been vigorously criticized for bringing a 
suit to enforce the antitrust laws in an area in which it is urged that the Interstate 
Commerce Commission should have exclusive jurisdiction. The assertion is made 
that interference with the present method of operation of rate bureaus and confer- 
ences would be disastrous because the rate-bureau procedure is absolutely necessary 
and cannot be changed if the carriers are to comply with the Interstate Commerce 
Act. 

The purpose of this paper is to examine the rate-making process as carried on 
through the rate-bureau mechanism to ascertain whether the activities are necessary 
for compliance with the Interstate Commerce Act, or whether such activities could 
be altered to meet the requirements of the antitrust laws without handicapping the 
carriers in their efforts to comply with the Interstate Commerce Act. The process 
is termed private rate-making, as opposed to the regulatory rate-making provided for 
by statute to be carried on by the Interstate Commerce Commission. While much of 
what is written here applies to rate bureaus for other forms of transportation, railroad 
rate bureaus will be the topic for discussion and analysis. To attempt to deal with 


* A.B. 1925, University of Nebraska; LL.B. 1927, S.J.D. 1930, University of Michigan. Special 
Assistant to the Attorney General of the United States, 1930-1940. Assistant Attorney General of the 
United States, 1941-1947. Since May 1, 1947, member of law firm of Posner, Berge, Fox & Arent, of 
Washington, D. C. 

* United States v. The Association of American Railroads, The Western Association of Railway Execu- 
tives, et al., 4 F. R. D. 510 (D. C. Nebr. 1945); State of Georgia v. The Pennsylvania Railroad Company, 
et al., Supreme Court of the United States, October Term, 1945, No. 11—Original (324 U. S. 439 
(1945)). 

7S. 942, 78th Cong., rst Sess. (1943); H. R. 2536, 79th Cong., 2nd Sess. (1946); S. 110 and H. R. 
221, 80th Cong., 1st Sess. (1947). 
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the rate-making activities of bureaus in each form of transportation would entail a 
discussion too lengthy to be practicable. The fundamental issues are the same and 
can be covered by an examination of rail bureaus. The analysis will take into account 
the operating regional rate bureaus as well as the appellate machinery superimposed 
on them and forming an integral part of the private rate-making procedure. 


II 


Earty Court Decisions oN Rate BurEAUS AND THE SHERMAN AcT, AND SUBSEQUENT 
ORGANIZATION OF Rate Bureaus 


Before taking up the private rate-making process a brief résumé of the experience 
of rate bureaus under the Sherman Act will be given, followed by an account of 
the organization of the present private rate-making machinery. 

In 1889 many of the railroads operating west of the Mississippi River entered into 
an organization known as the Trans-Missouri Freight Association. The preamble 
to its articles of agreement® announced that: 


For the purpose of mutual protection by establishing and maintaining reasonable rates, 
rules, and regulations on all freight traffic, both through and local, the subscribers do 
hereby form an association to be known as the Trans-Missouri Freight Association, and 
agree to be governed by the following provisions. . . . 


Rates were established by a committee appointed pursuant to the agreement and 
any member railroad violating the established schedule of rates was subject to a 
penalty. A member railroad could withdraw from the association on giving thirty 
days’ notice, but while a member it was bound to charge the rates fixed, under a 
penalty for not doing so. 

The Sherman Act became law in 1890. In 1892 action was brought by the Fed- 
eral Government against the association alleging a combination for the purpose of 
fixing rates, rules, and regulations for freight traffic. In 1897 the Supreme Court 
held the Trans-Missouri Freight Association in violation of the Sherman Act and a 
decree was entered dissolving the association and perpetually enjoining further opera- 
tion of the combination.* 

The year 1896 saw the formation of the Joint Traffic Association, composed of 
railroads operating between Chicago and the eastern seaboard. It was agreed that 
the association should have jurisdiction to fix rates and fares and from time to time 
to change them. Each railroad, however, reserved the right to change the rates 
applicable over its own lines. In the same year the Government instituted proceed- 
ings, again charging a combination for the purpose of fixing rates, rules, and 
regulations for all rail traffic. This combination was declared unlawful in 1898 by 
the Supreme Court and a decree was entered perpetually enjoining the practices 
carried on by the association.° 


* The articles of agreement are quoted and summarized in United States v. Trans-Missouri Freight 


Ass’n, 166 U. S. 290, 292 ef seq. (1897). 
“United States v. Trans-Missouri Freight Association, 166 U. S. 290 (1897). 
® United States v. Joint Traffic Association, 171 U. S. 505 (1898). 
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Between 1898 and the early 1930’s the railroads refrained from organizing any 
further combination openly to fix rates and fares or to establish rules and regulations. 
A number of national organizations in the nature of trade associations were main- 
tained for various purposes. Among the most important of these were: 

1. The American Railway Association, which was a loose national association 
having as members practically all railroads in the United States as well as railroads 
in Canada and Mexico. It was organized in 1891 for the purpose of handling certain 
questions of general interest arising for the most part in railroad operating depart- 
ments. From the time of its organization until the decision of the Supreme Court 
in the Trans-Missouri case in 1897 it had jurisdiction over rates and charges; but 
after that decision its by-laws expressly prohibited it from taking jurisdiction over 
rates and charges. One of its most important early functions was to establish prin- 
ciples for the handling of the cars of one railroad by another. It also dealt with 
problems arising in connection with such matters as demurrage and standards appli- 
cable to equipment. Subsequently, it fostered research and experimentation in rail- 
road transportation. It functioned largely through committees composed of railroad 
men expert in the specific problems with which it dealt. These committees made 
a number of valuable reports that were influential in standardizing methods of opera- 
tion. This assoication was also responsible for the publication of periodic reports con- 
cerning condition of rolling stock, the amount of car loading, and similar statistical 
and trade-reporting activities characteristic of trade associations. It had a loose organ- 
ization directed by a board chosen annually from among the presidents and vice- 
presidents of the member roads. 

2. The Bureau of Railway Economics, which was an independent organization 
supported by the railroads, managed by a director, and having for its function the 
making of economic and statistical studies for use by the railroads in rate cases, 
valuation cases, public relations work, and the like. It was entirely independent of 
all other railroad trade associations and organizations. 

3. The Railway Accounting Officers’ Association, which consisted of accounting 
representatives of the principal railroads of the country working under the direction 
of an executive committee consisting of a comparatively small number of chief rail- 
road accounting officers. It maintained a permanent secretary at Washington, D. C., 
for a great many years and studied methods for improving railroad accounting prac- 
tices and for bringing them as far as possible to a uniform basis. 

4. The Treasurers’ Association, which was similar in organization to the Railway 
Accounting Officers’ Association except that it did not maintain a permanent office 
nor a paid secretary. Its work was carried on through correspondence and through 
annual meetings and dealt with the treasury problems of the railroads. 

5. The Association of Railway Executives, which was established in 1914 to deal 
with matters of common interest to all the railroads. Originally its jurisdiction was 
very broad and included rate matters, but subsequently the articles of organization 
were amended to prohibit the association from considering rate cases, traffic prob- 
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lems, propaganda, advertising, and labor relations. Thereafter the association dealt 
primarily with federal legislation and general questions of policy relating to legisla- 
tion. It was a loose organization having an executive committee, which in later 
years became almost obsolete, but no real directing body save an advisory committee 
of about fifteen members who met from time to time at the call of the chairman. It 
maintained a permanent office in Washington with a small staff consisting of the 
chairman, who devoted only part of his time to the work, a general counsel, a 
general solicitor, a secretary, a treasurer, and other lesser officers. The general counsel 
devoted all of his time to the work of the association and was its most important 
officer. 

In addition to these organizations the railroads maintained rate bureaus and con- 
ferences—operating organizations—in the various rate territories. Their jurisdiction 
ranged from single states or smaller units to entire sections of the country, such as 
the Southeast. It is quite probable that the activities of these rate bureaus resulted 
in the concerted fixing of freight rates in violation of the Sherman Act, but there 
was no organization to coordinate the activities of these rate conferences on a 
national scale until 1934, when the Association of American Railroads was formed. 

There had been formed in 1932, however, among the railroads in the area west 
of the Mississippi River, the “Commissioner Plan, Western District,” under the so- 
called Western Agreement administered by an officer known as the Western Com- 
missioner. According to the plan, which was superimposed on the rate bureaus 
operating in the West, the Western Commissioner considered controversies arising 
when a railroad party to the agreement desired to inaugurate better service, improved 
facilities, or lower rates, and any other party to the agreement protested against such 
changes. Under the terms of the Western Agreement the changes could not be put 
into effect until after notification to all parties to the agreement, and, in case of 
protest and reference of the matter to the commissioner, until after formulation of a 
proposed solution of the controversy by the Western Commissioner. In the event 
that the commissioner’s proposed solution was not accepted, the matter was referred 
to a committee of directors, composed of representatives of banking and financial 
interests. 

Mr. W. A. Harriman, one of the organizers of the plan, has pointed out that its 
purpose was to subject western railway management decisions concerning rates and 
practices to review by the board of directors: 


Railroad directors are charged with a duty of directing the affairs of their railroads. 
They do not run the railroads—that is the duty of management. But the directors do 
have the duty of formulating policies and of supervising the activities of management with 
respect thereto. Policies cannot be formulated without knowledge and management can- 
not be supervised without understanding. 

The directors already supervised expenditures by management to a very close degree 
and yet large sums could be lost in unfortunate traffic experiments or improper traffic 


* State of Georgia v. The Pennsylvania Railroad Co., ef al., cited supra, note 1, Plaintiff's Trial Brief, 
Part I, 11-13. 
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policies without the matter coming to the notice of directors until after the damage was 
done. With the onset of depression conditions, directors made closer and closer scrutinies 
of expenditures, but were still powerless to exercise any effective supervision over policies 
of rates and practices involving substantial sums. 


The directors’ committee created by the Commissioner plan was designed to correct 
this situation. To them the Commissioner reported many of the problems which came 
to him—so as to give the directors the benefit of his investigations and research. All 
problems in which the recommendations of the Commissioner were not adopted came to 
the committee. ... In this committee of directors all personality, prejudice, and suspicion 
of traffic officers was left behind, the necessity of management to uphold a subordinate did 
not exist, because no president, vice president, or trustee was eligible for membership. . . . 
The committee was merely a forum for consideration and discussion, for the impact and 
grinding of ideas.’ 

One example will show the potency of action taken by the committee of directors. 
The Western Commissioner’s authority was invoked when the Chicago Great 
Western announced its intention to assert independent action and publish reduced 
rates on packinghouse products. After hearings the commissioner concluded that 
the reductions should not be made effective. This conclusion was unacceptable to 
the Great Western; so the commissioner promptly reported that railroad’s insub- 
ordination to the committee of directors. A resolution was immediately adopted by 
the committee calling upon the Great Western to reconsider and recede from its 
proposed action. Shortly thereafter President Joyce of this recalcitrant railroad was 
summoned to New York to discuss with a group of the committee of directors his 
declination of the commissioner’s decision. Later, in his annual summary, the 
Western Commissioner reported :* 


... Asa result of the conference with the subcommittee of the Committee of Directors, 
the Chicago Great Western Railroad Company indicated a willingness to abide by my 
conclusions under the Commissioner Agreement, and the proposal was withdrawn. 


With the experience of effective action of this nature under the Western Com- 
missioner Plan as a background, the Association of American Railroads was formed. 
In 1933 preliminary discussions among banking and investment groups led to for- 
mation of a steering committee of railroad directors (subsequently known as the 
Committee of Nine) to represent stock-holding and investment interests in creating 
a national organization for the collective control of railroad affairs, including, of 
course, freight rates.® 

Concerning the need for unified authoritative control over rates, one of those 
interested in forming a national organization wrote:’° 


™ Hearings before the Senate Interstate Commerce Committee on S. 942, 78th Cong., 1st Sess. 974- 


975 (1943). 

* United States v. Association of American Railroads, cited supra, note 1, Plaintiff's Trial Brief, Part 
Il, 419. 

*See Hearings before a Subcommitte of the Senate Committee on Interstate Commerce on S. Res. 
71 of the 74th Cong., 75th Cong., 2nd Sess., Part 23, 10051 (1938). 

2° United States v. Association of American Railroads, cited supra, note 1, Plaintiff's Trial Brief, 
Part II, 41-42. 
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The necessity for a strong effective committee or organization representing the railroad 
industry as a whole as opposed to the interests of individual railroads is emphasized at the 
present time in connection with the weakness the railroads are showing in protecting their 
rate structure... . 

General Atterbury of the Pennsylvania Railroad took the lead in preparing a plan 
of organization to embrace all the railroads. The conception evolved by the Penn- 
sylvania group was a direct and simple one. The proposal was that all existing trade 
associations and rate bureaus be merged into a single, integrated, pyramid-shaped 
structure with authority residing in a national organization located at the apex. Or, 
as it was expressed by Mr. R. V. Fletcher, Vice-President of the Association of 
American Railroads: 

. .. In the spring of 1933, I found . . . a number of independent organizations which it 
seemed to me might very profitably, in the interest of economy as well as of efficiency, be 
consolidated into a single organization. .. . 

It always seemed to me . . . it would be advisable to consolidate all these various organ- 
izations into one... . And they were consolidated together under one head [ Association 
of American Railroads], under the direction and control of the board of directors.1 

Mr. Fletcher gave as a principal reason for the organization of the Association 
of American Railroads the recommendation by the Federal Coordinator of Trans- 
portation of the importance of a “more perfect union” among the railroads.” 

In an effort to attain the authority recognized as essential to the success of such 
an arrangement, early drafts of the plan for an authoritative national association con- 
tained a provision for penalizing any member who failed to follow the recommenda- 
tion of the national organization or who refused to submit to compulsory arbitration 
of controversial questions. More judicious counsels prevailed, because it was realized 
that an express statement of compulsion was unnecessary and might attract unde- 
sirable attention. This was clearly indicated in an exchange of documents between 
J. L. Eysmans, assistant to General Atterbury, and John J. Pelley, who later became 
President of the Association of American Railroads. Pelley wrote to the Pennsylvania: 


(2) I favor compulsory arbitration. Should like to see the plan changed so as to 
obligate a railroad joining the Institute to abide by the decisions of the majority of the 
board of directors, or arbitrate and abide by the decisions of the board of arbitration, with 
the understanding that the decisions of the board become effective immediately, adjust- 
ments, if any, to be made when arbitration is concluded. For fear that some roads may 
not be willing to obligate themselves for an indefinite period, the agreement might be 
limited to five years.1% 


Mr. Eysmans replied: 
In regard to your note to the General about the reorganization: . . . As to No. 2: I 
think you must read Section 6(g) and 21(e) together to find the “teeth.” If any road 


11 Hearings before the Senate Committee on Interstate Commerce on H. R. 2536, 79th Cong., 2nd 
Sess. 1371-1372 (1946). (Emphasis supplied.) 

12 Td, at 1372. 

78 Record before the Special Master, State of Georgia v. The Pennsylvania Railroad, et al., No. 11— 
Original, Supreme Court of the United States, October Term, 1945, State Exhibit 22. The proposed 
organization was generally referred to as “the Institute.” 
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does not carry along with arbitration and the decisions of the Board, it must get out of 
the Institute, and as there will no longer be any A. R. A. you can see it is practically 
impossible for a railroad to withdraw. 

This change was made because Judge Fletcher believed it would avoid the danger of 
having the whole plan attacked as being a violation of the antitrust laws. This danger 
would be increased by a penalty clause of this kind, which would require the railroads 
to agree in advance to the imposition of fines and penalties. Furthermore, generally, the 
courts hold arbitration clauses cannot be enforced by legal proceedings since the courts 
are jealous of their jurisdiction and will not allow people to resort to their remedies at 
law. The Judge has felt that since the penalty of disregarding a decision of the Institute, 
and refusal to submit to arbitration is expulsion from the Institute, this would be sufficient 
punishment without incorporating in the plan a provision which may be difficult to enforce, 
and which would look bad if the United States Government should challenge the whole 
set-up as being possibly in conflict with the antitrust laws.'* 


Even with the penalty clause omitted, the “teeth” in the form of compulsory 
arbitration caused some of the planners serious apprehension of public dissatisfac- 
tion and complaint. Mr. Fletcher, at the time Chief Counsel of the Association of 
Railway Executives, and one who was very active in organizing the Association of 
American Railroads, found it difficult to believe that a railroad which had agreed 
to all the terms of the plan would thereafter in violation of its agreement refuse to 
conform thereto or to arbitrate. Any railroad guilty of such a breach of “a gentleman’s 
agreement” would, in Fletcher’s opinion, “simply be outside the pale.”*° Mr. Fletch- 
er’s advice prevailed and the plan in final form contained merely a statement that 
the members should recognize that policies announced by the new Association of 
American Railroads would be authoritative and would be supported. 

On September 21, 1934, the plan was approved by a joint meeting of the member 
lines of the American Railway Association and the Association of Railway Execu- 
tives. The cooperation of railroad directors was assured the association through 
direct liaison with the committee representing the financial interests, which stood 
ready to exert its influence and the influence of its associates among directors and 
substantial stockholders to compel the subordination of interests of individual rail- 
roads to the dictates of group interest. 

President Williamson of the New York Central expected that the activities of 
the association would produce some unhappiness, but, as he observed to President 
Atterbury of the Pennsylvania, all must expect in the common good “to be pinched 
in places where it will hurt.”*® 

The smaller roads were somewhat dubious of the mutual benefits to flow from 
the pinching. At least two small roads, the Bangor & Aroostook and the Wheeling 
& Lake Erie, sought to join with specific provisions reserving a veto power over 
association decisions affecting their respective roads. Even this limited retention of 
individual initiative was rejected by the association, and Vice-President Cleveland 

14 7d., State Exhibit 23. The abbreviation “A. R. A.” stands for American Railway Association. 


48 1q., State Exhibit 27. 
1° 1d., State Exhibit 33. 
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sought to reassure the doubtful by assuring them that as far as possible his policy 
would be “a cooperative one through leadership rather than through coercion.”?7 
Significantly, he did not disavow the power to coerce in the event his leadership 
should prove ineffectual. Ultimately, of course, the very power that produced their 
fears compelled the small roads to join. 

There followed a brief period of felicitations on the part of those forming the 
new association, with the banking interests claiming a large measure of credit and 
stating to Mr. Pelley that, despite the evident spirit of cooperation, cases might well 
arise where divergent interests might make difficult of accomplishment measures for 
“the benefit of the industry as a whole,” and that the interests of the individual 
roads must be subordinated to those of the whole industry. For effectuation of such 
a policy, Mr. Pelley was assured of “support” and “assistance” of the financial groups 
represented on the committee.’® 

The background and purpose of the organization of the Association of American 
Railroads is given in order that it may be seen that the private rate-making function 
is merged into a single integrated structure resting at the bottom upon the regional 
bureaus and their committees and bound together at the top by an association having 
the authority and power to enforce its mandates by economic discipline of its mem- 
bers. Mr. Pelley has admitted that the Association of American Railroads exercises 
control over matters in the rate bureaus beneath it in the private rate-making 
structure.”® 

The Association of American Railroads has gone so far as to exercise its power 
over rates even before the presentation of the request for a reduction to the railroads 
originating the traffic. In 1938, Mr. Cleveland, Vice-President-Traffic, upon learning 
that the Secretary of Agriculture contemplated asking for a reduction in citrus fruit 
rates in order to increase consumption of the large production of that fall, wrote 
southern and western railroads that “no commitments should be made by any 


single origin group but that when requests are received they should be handled 


collectively... .”° 


The result was that the matter was handled from the headquarters of the Asso- 
ciation of American Railroads in Washington. There was no reduction in citrus 
fruit rates. 


Ill 


REGIONAL ORGANIZATION OF RartroaD Rate Bureaus 


There are three major freight classification territories in the United States, which 
may be delineated generally as follows: official territory, east of the Mississippi River, 
north of the Ohio and Potomac rivers, including most of Virginia; southern territory, 
east of the Mississippi River and south of official territory; and western territory, 
west of the Mississippi River. There are five major freight-rate territories. Official 

27 Id, State Exhibit 35. 38 1d., State Exhibit 39. 1° Td., vol. 17, p. 5813. 


2° See Hearings before the Senate Committee on Interstate Commerce on H. R. 2536, 79th Cong., 
2nd Sess. 1929 (1946), for the documents pertaining to handling of the citrus fruit adjustment. 
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and southern rate territories are roughly coextensive with their respective classifica- 
tion territories, while western classification territory is divided into southwestern, 
western trunk-line, and mountain-Pacific rate territories. 

The rate bureaus have generally adapted their organization to these rate territories 
and their subdivisions. Figure I shows the private rate-making machinery of the 
railroads and the relation of its various parts, from the lower committees in the 
operating rate bureaus at the bottom of the chart to the Association of American 
Railroads, at the top. Generally, the matters considered are introduced at the bot- 
tom and move upward, with authority for decision-making becoming progressively 
greater with progress toward the top of the structure—the final authority being vested 
in the Association of American Railroads. 

To illustrate the railroad rate bureau procedure, the steps in the rate-making 
procedure on a proposal involving an intraterritorial rate revision applicable in south- 
ern territory will be traced through the Southern Freight Association. A proposal 
for a rate change may be initiated by member rail lines or by shippers and addressed 
to the chairman of the Southern Freight Association, who is also empowered to 
initiate proposals. Proposals are distributed to member lines and unless one unfav- 
orable response is received within a stipulated time, the Southern Freight Association 
assumes the approval of the proposal by the membership. 

Concurrently with submittal to the membership, the proposal is referred to the 
Standing Rate Committee for investigation and recommendation. This committee, 
composed of rate bureau employees and not railroad employees, is shown on Fig- 
ure I at the bottom of the Southern Freight Association. Notification is given the 
public of the proposed change by a bulletin and through the medium of trade pub- 
lications such as the Daily Traffic Bulletin. Upon reasonable request therefor, the 
chairman arranges for a public hearing if notice of the proposal has been published. 
Public hearings are usually conducted by the Standing Rate Committee once each 
week. Representatives of the public are allowed merely to present their views at 
these hearings but are not allowed to be present when discussions are held and 
decisions are made on proposals. 

The articles of association provide that after the public hearing the recommenda- 
tion of the Standing Rate Committee is made to the chairman of the Southern 
Freight Association. An objection by this committee has the same force as that of 
a member line. In practice the Standing Rate Committee may object before the 
public hearing is held. If this committee or a member line does not object, the 
proposal is held approved and a document called a disposition advice is issued. The 
chairman is empowered to fix the date upon which the change is to become effective. 
As there is no restriction on what date he may set, this power is very important. As 
will be shown, the chairman wields other great powers. 

However, if there is an objection by either the Standing Rate Committee or by 
a member line, making up the General Freight Committee, regardless of whether 
the member line is in position to handle the traffic which is the subject of the pro- 
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posal to change the rates, the procedure for the disposition of the proposal is left 
to the Executive Committee of the Southern Freight Association, shown a step higher 
in the hierarchy on Figure I. 

Although the articles of association are vague on the subject, apparently rate 
changes to which one or more objections are made are considered by the General 
Freight Committee, the action of which is by majority vote.21 The action of this 
committee is announced by the chairman. Again the chairman is given authority 
to fix the effective date of the change. A member line may appeal the action of the 
General Freight Committee to the Executive Committee. The chairman is charged 
with the duty of appealing to the Executive Committee actions of the General 
Freight Committee which he considers “inimical to the interests of the southern 
carriers as a whole.” 

The Executive Committee’s decision upon the proposed rate change is determined 
by a majority of those members expressing views. A member may appeal the action 
to the Traffic Executive Association—Southern Territory, another notch up in the hier- 
archy. The chairman of the Southern Freight Association is charged with appealing 
from the actions of the Executive Committee when he considers the decision of that 
committee inimical to the interests of the southern carriers as a whole. 

It should be kept in mind that the articles of association of the Southern Freight 
Association provide that pending consideration by these various groups no action 
shall be taken toward making the rate change effective and available for use by the 
shipping public. 

Appeal lies from the decision of the Traffic Executive Association—Southern Ter- 
ritory to the Southeastern Presidents’ Conference, thence to the Association of Amer- 
ican Railroads. In view of this maze of appellate machinery to which the member 
lines are bound, the right of independent action mentioned frequently in various 
articles of association of the rate bureaus is of questionable value to a member bound 
by the private rate-fixing system. Evidence is available that a single railroad wishing 
to make a downward adjustment of rates applying entirely on its own lines has, in 
the course of traversing the maze, been dissuaded from exercising its managerial dis- 
cretion in lowering rates to meet the needs of shippers using that railroad. The 
following case is an example of such evidence.”” 

On October 11, 1941, the Southern Railway submitted to the Southern Freight 
Association a proposal for a reduced rate on logs from certain stations in north- 
western Alabama to Alta Vista, Virginia, the entire movement being over the lines 
of the Southern Railway. The Southern Railway in its proposal stated that it felt 
that the reduced rate was necessary in order to enable the logs to move from the Ala- 
bama points. When the proposal was submitted by the Southern Freight Asso- 
ciation to its members, the principal rail objection was predicated upon the dangerous 
competitive influences that might be set in motion by the suggested arrangement. 


*1The articles of association of the various rate bureaus are on file with the Interstate Commerce 


Commission and are available for inspection by the public. 
22 Record before the Special Master, supra, note 13, State Exhibit 194 et seq. 
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The proposal was disapproved initially by the General Freight Committee by 
majority vote. It was then appealed to the Executive Committee where it was again 
disapproved by majority vote. Finally an appeal was taken to the Traffic Executive 
Association—Southern Territory. On July 20, 1943, twenty-two months after the 
proposal was first filed, it was stricken from the docket of the Traffic Executive 
Association. 

This illustration demonstrates that the power of the rate-bureau organization 
to coerce, prevent, hinder, and delay the filing of rate proposals is not limited to 
situations where the railroads confer upon the formation of joint rates. Here the 
entire movement was over the lines of the proponent railroad; even so, its man- 
agerial judgment was subjected to the concerted judgment of the other members of 
the Southern Freight Association, none of whom were parties to the rate proposed. 

Another important aspect of railroad rate-bureau procedure is the handling of a 
revision in an interterritorial rate, that is, one applicable for the movement from 
one rate-bureau jurisdiction into another. This may be illustrated by tracing the 
major steps required by rate-bureau procedure when the proposed change involves 
a rate change applying from southern territory to trunk-line territory, one of the 
subdivisions of official territory. 

The proposal is submitted for approval to the Southern Freight Association by a 
rail carrier in southern territory that wishes to obtain rates for a southern producer to 
allow him to ship to trunk-line territory on a basis lower than the existing rates, 
which are in many cases too high to allow producers to enter the official territory 
profitably. The rate-bureau procedure does not allow the rail carrier in southern 
territory to negotiate directly with the official-territory lines necessary to make con- 
plete routes for movement of the traffic. The proposal must conform to the rate- 
bureau procedure, which requires obtaining approval of other members of the 
Southern Freight Association as a first step. At the same time that the proposal is 
referred to members of the Southern Freight Association, it is submitted to all three 
jurisdictions in official territory—the New England, Trunk-Line, and Central Freight 
Associations—for consideration, despite the fact that the rates proposed are to apply 
to only one of these territories, trunk-line territory.”* By this procedure official- 
territory railroads that do not handle the traffic vote upon the measure. 

Assume that one of the three private rate-emaking groups, the New England 
Freight Association, disapproves the proposal. The procedure of the Traffic Execu- 
tive Association—Eastern Territory for handling interterritorial proposals provides 
that: 

Propositions shall not be considered disposed of unless action by the CFA [Central 
Freight Association], TLA [Trunk-Line Association], and NEFA [New England Freight 


23 "The rate-making subdivisions of official territory and their approximate boundaries are: New Eng- 
land territory, embracing the six states generally understood to constitute New England; trunk-line terri- 
tory, the area west of New England to the so-called Buffalo-Pittsburgh line, a line drawn from Buffalo 
to Pittsburgh and thence following the Ohio River along the western boundary of West Virginia; and 
central territory, the area west of trunk-line territory to the Mississippi River. 
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Association], is uniform. When the action of the separate Official Territory jurisdictions 
is otherwise, the proposition will be docketed for consideration and disposition by Joint 
Conference of Official Territory lines [composed of representatives of the three official 
territory rate bureaus]. 


The procedure of the Joint Conference of official-territory lines provides much 
the same: 


No general basis [of rates] shall be established in any territory unless concurred in by 
the three territorial committees, and, in the event of negative action taken on a proposal 
for such basis by one or more of the committees, it may be referred to the Joint Conference 
for disposition. (Italics supplied.) 


To obtain approval in the Joint Conference for this reduction in rates from south- 
ern territory to trunk-line territory it is necessary that an affirmative vote of three- 
fourths of the members present of two of the official-territory rate bureaus be ob- 
tained. Under this procedure the determination of rates paid on the goods of the 
southern producer is in the hands of representatives of rate territories to which the 
rates are not proposed to apply. Appeal may be made to the Traffic Executive Asso- 
ciation—Eastern Territory from the decisions of the Joint Conference of official- 
territory lines, not by the shipper, but by railroads members of the official-territory 
bureaus. The shipper has no right of appeal in the private rate-making system. 

It is quite probable that one or more of the official-territory bureaus would object 
to a rate from the South reduced to something near the level available to the pro- 
ducers shipping within official territory, because the official lines have announced the 
policy of keeping goods from the South and West competitive with those produced 
on their lines from moving into official territory.” 

In interterritorial rate matters similar to this proposal to adjust rates from southern 
territory to a subdivision of official territory, negotiations to bring the decisions of 
the two territories into harmony may be carried on in the Joint Conference of Con- 
tact Committees. On rate proposals affecting official, southern, southwestern, and 
western trunk-line territories, the action of the territorial committees may be fol- 
lowed by reference of the proposed change to the Joint Conference of Contact Com- 
mittees, made up of representatives of seven private rate-making organizations: three 
from the official-territory associations, and one each from Southern Freight Asso- 
ciation, Western Trunk-Line Committee, Southwestern Freight Bureau, and Illinois 
Freight Association. From the decision of the Joint Conference of Contact Com- 
mittees, which is by majority vote, the representatives of a group may appeal to 
their Traffic Executive Association. Negotiations may then take place between the 
traffic executive associations. 

Here is a typical example of the handling of a proposed change in an inter- 
territorial rate.?° 


24 Ex parte 116—Interterritorial Rate Bases. Before the Interstate Commerce Commission, memo- 
randum brief for carriers operating in official territory, named in appendix thereof: M. B. Pierce and 
others, counsel. (Washington, 1935.) 

2* Record before the Special Master, supra, note 13, State Exhibit 237 et seq. 
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On January 7, 1943, the Southern Railway requested that an emergency proposal 
be issued to the membership of the Southern Freight Association to‘establish rates on 
wine from Atlanta, Georgia, to points in official territory, including Illinois Freight 
Association territory, on the same level as that prevailing within official territory, 
stating that an Atlanta shipper was unable to market his wines in official territory 
on the existing rates. The shipper complained of the fact that for minimum weights 
on shipments of 50,000 and 60,000 pounds the rates from California terminals to 
New York City were 99 cents whereas the rates from Atlanta to those same terminals 
for approximately one-third of the distance were, roughly, $1.13 and $1.12. 

The Southern Freight Association promptly approved the emergency proposal 
and on February 5, 1943, forwarded it to the official lines. On April 14, 1944, the 
emergency proposal, having consumed fourteen months pursuing the usual course 
through the official-territory appellate mechanisms, met the usual fate; it was re- 
jected, and this despite the fact that: 


. .. the present shipments from Atlanta to the North and East are difficult of satisfactory 
explanation. . . . While unfortified wines produced in Atlanta are not directly com- 
petitive with fortified wines produced in California, the politicians constantly refer to the 
fact that to New York the rates from California are less than from Atlanta. . . .26 


Despite the refusal of the official lines to concur in eliminating this gross dis- 
crimination, the southern lines independently effectuated the desired rates to Chicago 
by virtue of the fact that the line of the Illinois Central served both Chicago and 
the South. However, the official lines persisted in their discriminatory policy and 
during the proceedings in the Class Rate case the Atlanta shipper was still com- 
plaining about the rate wall between him and the consuming markets in official 
territory.7” 

This attitude on the part of the official lines was aptly described by a prominent 
traffic man when he stated that a similar proposal “. . . met the usual fate of all inter- 
territorial problems that come from the little man. It was non-concurred in very 
promptly by the Official Territorial [sic] lines. . . .”** 


IV 


Private Rate-Makinc Procepure Nor 1n ConFrorMITY WITH THE Law 
There is no question that the railroads, in the establishment of their rates, are 
subject to the Sherman Act.”® As has been pointed out, conspiracies among railroads 
to fix freight rates have been held illegal under the Sherman Act.®° Congress has 
not given the Interstate Commerce Commission, nor any other group, power to 
remove the making of freight rates from the prohibitions embodied in the antitrust 


* Ibid. 

27 Td., vol. 9, p. 2640. 

*8 Record, The States of New York, Delaware, et al. v. United States, et al., Supreme Court of the 
United States, October Term, 1946, No. 343, p. 4752. 

2° United States v. Southern Pacific Co., et al., 259 U. S. 214 (1922). 

®° United States v. Trans-Missouri Freight Association, 166 U. S. 290 (1897); United States v. Joint 
Traffic Association, 171 U. S. 505 (1898). 
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laws.** It is also true that regulated industries are not ipso facto exempt from the 
antitrust laws.*? 

In the case of Arizona Grocery Co. v. Atchison, Topeka & Santa Fe Railway** 
the Supreme Court went into the history of regulation in some detail. After noting 
that the exaction of unreasonable rates by public carriers was forbidden by the com- 
mon law, the court said: 


But we are here specially concerned with the Interstate Commerce Act of 1887 and 
with some of the changes or supplements adopted since its original enactment. That act 
did not take from the carriers their power to initiate rates—that is, the power in the first 
instance to fix rates, or to increase or to reduce them. Skinner & Eddy Corp. v. United 
States (249 U. S. 557, 564); Cincinnati, N. O. & T. P. R. Co. v. Interstate Commerce 
Comm. (162 U. S. 184, 197).34 


In Texas & Pacific Railway v. United States, the court said: 


As the carriers are in competition for the business they may, within the zone of reason- 
ableness, prescribed by the statute, adjust their rates so as to obtain or retain the desired 
traffic for their own lines. (Interstate Commerce Commission v. Alabama Midland Ry. 
Co. (74 Fed. 715, 723-4; 168 U. S. 144, 172-3; Skinner & Eddy Corp. v. United States 
(249 U. S. 557, 564); United States v. Illinois Central R. Co. (263 U. S. 515, 522).)%® 

Since 1943 Congress has several times considered legislation proposed to exempt 
the railroads from the antitrust laws in the making of rates, but has refused to 
enact these proposals into law.*" As lately as 1945 the Supreme Court has held, after 
review of the decisions concerning railroad rate-making combinations, that “. . . we 
can only conclude that they have no immunity from the antitrust laws.”®® 

These decisions do not mean that railroads are entirely barred from conferring 
in the making of rates. The writer, however, construes the law to mean that in the 
making of local rates—those rates which apply on the lines of a single carrier—each 
railroad is allowed and required to exercise its own managerial discretion free from 
collaboration with, or interference by, its competitors. The Supreme Court has held 
that “a carrier is entitled to initiate rates and, in this connection, to adopt such policy 
of rate-making as to it seems wise.”** In initiating its local rates it would seem that 
each carrier should file the rates which it considers proper with the Interstate Com- 
merce Commission without being forced to submit these rates to the consideration 
or approval of other railroads in the private rate-making organizations. 

If for some reason the rates are not in conformity with the provisions of the 
Interstate Commerce Act, proper action can be taken before the Interstate Commerce 
Commission, the regulatory body authorized by law to handle such matters. To 

52 State of Georgia v. The Pennsylvania R. R., et al., 324 U. S. 439, 456 (1945). 

%2 United States v. Borden Co., 308 U. S. 188, 198 (1939). 

$3 584 U. S. 370 (1932). *4 Td. at 383-384. 55 289 U. S. 627 (1933). 

** Id. at 636. 

87S. 942, 78th Cong., 1st Sess. (1943); H. R. 2536, 79th Cong., 2nd Sess. (1946): S. 110 and H. R. 
221, 80th Cong., 1st Sess. (1947). 


58 State of Georgia v. The Pennsylvania R. R., 324 U. S. 439, 457 (1945). 
*° United States v. Illinois Central R. R., 263 U. S. 515, 522 (1924). 
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allow a private group to interfere with an individual railroad in the making of its 
local rates, as was done in the matter of the rate on logs proposed’ by the Southern 
Railway to apply on its own lines, is not within the contemplation of the law. 

Although defenders of the present system of making rates claim that the collective 
judgment of a group of railroads as to the proper rates under the Interstate Com- 
merce Act is better than that of a single railroad, it has been admitted that the single 
line’s judgment is often superior to that of the group.*® It is somewhat unusual in 
business relations for one’s competitors to be so solicitous concerning one’s compliance 
with the law, and to be allowed a voice in matters for which the individual business is 
legally responsible. The law apparently requires each railroad to establish its own 
rates. Free from rate-bureau interference, this should be done. Such freedom of 
action is further bolstered by the Supreme Court’s holding that “a zone of reason- 
ableness exists between maxima and minima within which a carrier is ordinarily 
free to adjust its charges for itself.”** Within that zone the Interstate Commerce 
Commission is powerless to grant relief even though freight rates are raised to the 
maxima by a conspiracy among rail carriers.*? Unless competition prevails in this 
zone, the public is powerless to overcome rates pushed to the upper limits of the zone 
by combinations of carriers acting through the private rate-making organizations. 

One of the principal contentions of defenders of the status quo in private rate 
making is that it is absolutely essential that railroads participate in the private 
rate-making process in order to establish joint rates, that is, rates that apply to traffic 
moving over more than one railroad between origin and destination. Further, these 
advocates contend that the Department of Justice would abolish rate bureaus and 
require each railroad to make its rates in a “vacuum.” Such is not the position of 
the Department of Justice. There is no more desire to eradicate the rate bureaus 
by antitrust action than there was to put out of business, for instance, the Aluminum 
Company of America when it was named defendant in an antitrust suit a few years 
ago. The Federal Government merely wants the rate bureaus to conform to the 
law just as other forms of business are required to do. 

In other words, it is not the rate bureaus as such that the Department is opposing. 
The objection is to a number of the features of the operations of the private rate- 
making groups. The writer believes that the rate bureaus can change and simplify 
their operations to eliminate antitrust violations without in any way hindering or 
jeopardizing conformity with the Interstate Commerce Act by the carriers. The 
ways in which this can be done will be pointed out in the final section of this paper. 

Under section 1(4) of the Interstate Commerce Act it is “the duty of every com- 
mon carrier [railroad] . . . to establish reasonable through routes with other such 
carriers, and just and reasonable rates, fares, charges, and classifications applicable 
thereto.”4* Agreement among carriers is provided for in the establishment of joint 

*° Record before the Special Master, supra, note 13, at 4759. 

“1 United States v. Chicago, M., St. P. & P. R. R., 294 U. S. 499, 506 (1935). 


“2 State of Georgia v. The Pennsylvania R. R., 324 U. S. 439, 461 (1945). 
“854 Srat. 900, 49 U. S. C. §1(4) (1940). 
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rates by section 6.* In the words of the Supreme Court, “. . . it would be a per- 
version of those sections to hold that they legalize a rate fixing combination. . . . 
The collaboration contemplated in the fixing of through and joint rates is of a re- 
strictive nature.”*° 


The railroads themselves suspect that the continued operation of the private rate- 
making organizations along the lines that are now being followed do not conform 
to the “legitimate area in which that collaboration may operate.”** At least some of 
the things that are prohibited in the process of establishing joint rates were indicated 
by the court’s holding that: 


. .. we find no warrant in the Interstate Commerce Act and the Sherman Act for saying 
that the authority to fix joint through rates clothes with legality a conspiracy to discrim- 
inate against a State or a region, to use coercion in the fixing of rates, or to put in the 
hands of a combination of carriers a veto power over rates proposed by a single carrier.*? 


Defenders of private rate making point to the provision in the articles of associa- 
tion of the rate bureaus which purports to guarantee each carrier the right of inde- 
pendent action in the making of rates as assurance that there is no infringement on 
the freedom of individual rail lines. This, of course, is an illusory right when other 
provisions of the same articles to which the members subscribe provide that the indi- 
vidual railroads will act, or refrain from acting, subject to the will of the majority 
of the members, or the chairman, of the organization. Until the individual railroads 
are allowed to act, and do in fact act, independently, private rate making will not 
be iree of violations of the Sherman Act. 


Concerning voluntary cooperation, the alleged basis of private rate making, the 
Supreme Court said, in holding the Agricultural Adjustment Act unconstitutional: 


The Government asserts that whatever might be said against the validity of the plan if 
compulsory, it is constitutionally sound because the end is accomplished by voluntary co- 
operation. There are two sufficient answers to the contention. The regulation is not in 
fact voluntary. The farmer, of course, may refuse to comply, but the price of such refusal 
is the loss of benefits. The amount offered is intended to be sufficient to exert pressure 
on him to agree to the proposed regulation. The power to confer or withhold unlimited 
benefits is the power to coerce or destroy. If the cotton grower elects not to accept the 
benefits, he will receive less for his crops; those who receive payments will be able to 
undersell him. The result may well be financial ruin... . This is coercion by economic 
pressure. The asserted power of choice is illusory.*® 


This “coercion by economic pressure” is well illustrated by the action of President 
Joyce, of the Chicago Great Western, receding from a position leading to a rate 
reduction on packinghouse products, after a “conference” with members of the com- 
mittee of directors of the Western Commissioner Plan. 

Another source of economic pressure available to bring recalcitrant railroads into 


*424 Srat. 380 (1887), as amended, 49 U. S. C. §1(4) (1940). 

“5 State of Georgia v. The Pennsylvania R. R., 324 U. S. 439, 457 (1945). 
4° Ibid. *T Id. at 458. 

*® United States v. Butler, 297 U. S. 1, 70, 71 (1936). 
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line was testified to before a Senate committee by Mr. Sargent, President of the 
Chicago & Northwestern Railway Company. He stated that the matter of divisions 
(apportionments of revenue accruing to each of the carriers participating in a joint 
haul) was a delicate matter for a single railroad to take to the Interstate Commerce 
Commission for adjudication because “there is a tendency for a diversion of traffic” 
away from lines bringing such a complaint. As freight traffic is the life blood of 
the railroads, this particular kind of economic pressure is extremely effective. 


Vv 


SUGGESTIONS FOR BRINGING RatE-Bureau ProcepureE INTO LINE WITH 
THE ANTITRUsT Laws 


Suggestions for changing the procedures of the private rate-making organizations 
in order that their operations will comply with the antitrust laws should be of special 
interest to those who maintain that the features of the present system are essential 
if the railroads are to comply with the Interstate Commerce Act. If the desire to 
observe the provisions of that Act is the sole motivation for maintaining the present 
elaborate system of private rate-making machinery, the suggestions made here could 
be acted upon without impairing observance of the Act by the carriers. 

In the establishment of local rates, it has already been indicated that each railroad 
should exercise its managerial discretion free from rate-bureau participation. If indi- 
vidual railroads are to be free from the influence of competitors, these rates should be 
filed directly with the Interstate Commerce Commission. Submitting such rates to 
the rate bureaus for consideration is obviously unnecessary if each carrier is to exer- 
cise the right given it under the law to initiate its own rates. Consequently, no local 
rates should be handled in the rate bureaus. The service of a tariff-publishing agent 
could be used for publishing these rates, but since such an agent would merely pub- 
lish rates as directed by the individual lines his function should be strictly a minis- 
terial one. 

Notice of the action of an individual road upon filing a change in its local rates 
with the Interstate Commerce Commission could be given at the time of the filing, 
thereby informing other railroads and shippers of the action. Notice to the rate 
bureau prior to filing would be unnecessary. Under this arrangement anyone hav- 
ing a complaint against the proposed rate could, within the time allowed for such 
complaints to be made, file with the Interstate Commerce Commission a request for 
investigation and suspension of the rate. The Commission, under the authority 
vested in it by law, could grant or deny the request for investigation and suspension. 
If the request were denied, the rate would go into effect upon expiration of the 
statutory period after filing unless the Commission saw fit to shorten the period as 
provided by statute. If the request were granted, the matter would be set down for 
hearing on the merits. This is in accordance with the regulatory process and is 

“© Hearings before Senate Committee on Interstate Commerce on S. Res. 71 of the 74th Cong., 75th 


Cong., 2nd Sess. Part 3, 9966, at 9970 (1938). Mr. Joyce of the Chicago Great Western concurred in 
this testimony. 
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preferable, as a practical matter, to dragging the decision through committee after 
committee in the private rate-making groups. The Interstate Commerce Commission 
should exercise its regulatory power; that power should not be delegated to private 
groups. 

In the making of joint rates, as pointed out, a degree of collaboration among 
railroads is permissible. No one would gainsay this right. Common sense dictates 
it, the Interstate Commerce Act provides for it, and the Sherman Act does not 
forbid it. But it must be remembered that, in the words of the Supreme Court, “the 
collaboration contemplated in the fixing of through and joint rates is of a restrictive 
nature.”°° 

The suggestions given here comprise the writer’s conception of what might be 
done under this ruling of the Supreme Court in rate bureaus in the formulation of 
joint rates. Local rates, of course, would not be handled in rate bureaus. 

In the first place, it would be necessary to eliminate all appellate functions from 
the private rate-making procedure. Using the Southern Freight Association as an 
example and referring to Figure I, the executive committee would be abolished, as 
would the Traffic Executive Association—Southern Territory and the Southeastern 
Presidents’ Conference. The rate-making functions of the Association of American 
Railroads would be done away with entirely. The law does not require that any 
sort of rate organization be maintained there. 

The cutting away of these groups, which have been shown to be at least con- 
ducive to delay, and, in many instances, to coercion of individual railroads, would 
leave two functions in the regional rate bureaus. First, the function of giving tech- 
nical advice on the legality of proposed rates under the Interstate Commerce Act. 
Such advice would be limited to technical matters and not to matters of policy con- 
cerning the desirability of a proposed rate. Second, the bureau would be a meeting 
place for discussions concerning the establishment of joint rates, either intraterritorial 
or interterritorial. These discussion groups should be liiited to the railroads actually 
participating in the traffic movement on which the joint rates are proposed to apply. 
They should be further limited to exchange of information on joint rate proposals, 
with no coercion or pressure being exerted upon any railroad. After discussion has 
been terminated, a representative of each railroad should be free to indicate to the 
publishing agent whether his railroad wishes to be included among those railroads 
participating in the joint rate proposals discussed in the meeting. 

These meetings for the discussion of matters pertaining to joint rates should be 
open to the public, and a stenographic transcript should be made of the proceedings. 
This transcript should be available for public inspection at reasonable times in the 
offices of the rate bureau. Shippers, representatives of shipper groups, representatives 
of regulatory and other state or Federal Government agencies, and anyone else who 
might be interested in any action on joint rates handled by that bureau, would find 
a complete record available for their use. 


*° State of Georgia v. The Pennsylvania R. R., 324 U. S. 439, 457 (1945). 
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Such a procedure would be in marked contrast to the present one in which 
shippers are limited to appearing and expressing their views on a rate adjustment in 
which they are interested. At present the decision on the granting of a proposed rate 
is made in secret by the railroads. Unless the rules of secrecy of the rate bureau 
are violated by some railroad representative present, the interested shipper does not 
know why the proposal was turned down, who opposed granting it, or any of the 
other matters discussed in the secret meeting. 

Defenders of the status quo in rate-bureau operation argue that these secret 
meetings are necessary to protect the small shippers because the large shippers would, 
if the meetings were open, learn the identity of carriers opposing their proposals and 
would be able, by controlling the routing of large volumes of traffic, to obtain favor- 
able rates for themselves. On the other hand, it is argued, small shippers have no 
club of large amounts of traffic to hold over the heads of the carriers and would be 
denied rates as favorable as those granted large shippers. 

It is no secret in traffic circles that large shippers have no trouble at present in 
obtaining favorable rates. If the publicity emanating from open discussions of joint 
rates should adversely affect small shippers, the Interstate Commerce Commission 
could take appropriate action to correct such abuses. 

At present the chairmen of organizations such as the Southern Freight Association 
exercise great powers, such as the power to appeal to a higher committee from a 
decision “inimical to the interests of the carriers as a whole” and the power to estab- 
lish the effective date of any rate published by the carriers in the organization. 
These powers should be taken away entirely, thereby removing this threat to freedom 
of action and free exercise of managerial discretion by railroads in the establishment 
of their rates. 

Expressed in a few words, the changes set forth would allow carriers participating 
in a proposed joint rate to discuss freely the various aspects of the legality of the 
rate. After full and free discussion each carrier would be free in fact to determine 
whether, in the exercise of its managerial discretion, it wishes to participate in the 
joint rate, or take some other course of action. There would be no appeals, either 
by railroads or by the chairmen. After receiving instructions from the carriers, the 
tariff-publishing agent would publish the joint rate, excluding from participation 
those carriers that wish to be excluded. 

A free exchange of information in regard to each joint rate proposal handled 
would be allowed and encouraged. If there should be difference in opinion as to 
whether a proposal contravenes the Interstate Commerce Act, the Interstate Com- 
merce Commission could be called upon to adjudicate the points of disagreement. 
The Commission is established to make such decisions. Its decision, everyone will 
agree, is of more value than that of any series of committees part and parcel of the 
present private rate-making process. 
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Proposep LxEcisLation TO Exempt CoMMON CarRIERS FROM THE ANTITRUST Laws 

Pending in the Eightieth Congress are S. 110, introduced by Senator Reed of 
Kansas, and H. R. 221, introduced by Representative Bulwinkle of North Carolina. 
These bills authorize all common carriers, and freight forwarders, to apply to the 
Interstate Commerce Commission for approval of agreements concerning transporta- 
tion services and charges and practices related thereto. Upon approval of an agree- 
ment by the Interstate Commerce Commission, the carriers involved would be exempt 
from the application of the antitrust laws. Not only the agreements under which 
the rate bureaus operate would be subject to exemption from the antitrust laws, but 
also any other agreements incidental to the conduct of common-carrier transportation 
service. 

The legislation provides, in effect, that only the agreements under which private 
rate-making is carried on need be approved by the Interstate Commerce Commission; 
acts performed under the agreements do not require Commission approval. Thus, if 
the carriers, after approval of the agreements by the Commission giving exemption 
from the antitrust laws, choose to act to hold rates to the upper level of the zone of 
reasonableness, they may do so. The proposed legislation if enacted into law “would 
cut the antitrust laws from the heart of our economy—the transportation industry.” 

As Professor Sharfman has pointed out, the regulatory pattern chosen by Congress 
for the railroad industry provided for competition and freedom of action for indi- 
vidual railroads in the making of rates.°* The preservation of competition in rate 
making is essential to conform to the long-established legislative scheme inherent in 
the Interstate Commerce Act. To depart from this basic scheme by delegating to 
private groups power to fix transportation rates would completely reverse the pur- 
pose of the Interstate Commerce Act that rates be made through the operation of 
competitive factors within the zone of reasonableness, which is bounded at the top 
by the Commission’s power to establish maximum rates and at the bottom by the 
power to establish minimum rates. 

No one acquainted with the situation can effectively deny that the purpose of 
the proposed legislation is to deprive the courts of jurisdiction in the pending cases 
instituted by the Department of Justice and the State of Georgia. The Department, 
in the suit in the United States District Court at Lincoln, Nebraska, is endeavoring 
to enjoin combinations of railroads, railroad organizations, and bankers from violat- 
ing the Sherman Act. Among the offenses charged are the fixing of discriminatory 
freight rates, suppressing improvements in railroad service, limiting improvement in 
rail equipment and facilities, and hindering the development of forms of transporta- 
tion that compete with railroads. 

The suit of the State of Georgia, now being heard before Special Master Lloyd 


1 Sen, Rep. No. 44 to accompany S. 110, 80th Cong., 1st Sess. (1947). Individual views of Mr. 


Tobey, at 18. 
52 | SHARFMAN, THE INTERSTATE COMMERCE COMMISSION 79-81 (1931). 
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K. Garrison, appointed by the Supreme Court, seeks to enjoin the principal northern 
and southern railroads from fixing discriminatory and non-competitive freight rates 
harmful to the economy of Georgia. In taking jurisdiction of this case, the Supreme 
Court referred to the permissible area of collaboration in the making of joint rates 
and stated that “we do not stop at this stage of the proceedings to delineate the 
legitimate area in which that collaboration may operate.”™* 

Obviously, the Supreme Court will define the permissible area of collaboration 
in handing down its decision in the Georgia case unless the case is rendered moot 
by the passage of legislation. To say that transportation agencies will be unable to 
establish rates in accordance with the Interstate Commerce Act if this case, or the 
Government’s case at Lincoln, is carried to a conclusion, is utter nonsense. There is 
time enough after the Supreme Court has acted to make such assertions—if then 
there is ground for such assertions to be made. If Congress sets out to amend the 
antitrust laws each time a powerful group is haled into court because the defendants 
anticipate that an unpalatable decision will be rendered, the legislative mill will have 
available plenty of grist. For the same reason it seems a little forehanded to reverse 
completely the direction of transportation policy in the United States because the 
transportation industries anticipate that some restriction on their illegal activities may 
result from a decision of the Supreme Court. 

If either the Reed Bill or the Bulwinkle Bill should become law, a dangerous 
precedent would be established. Other industries that are now seeking exemptiqn 
from the antitrust laws would be encouraged to increase their efforts. Other power- 
ful groups would be invited to seek legislation immunizing them from established 
laws and the power of the courts to enforce them. 

Monopoly in the transportation field cannot be isolated from the operation of the 
national economy, because the power to control the cost of transportation is a power 
that may be used to dictate whether a business shall prosper or shall be stifled. The 
proposed legislation sets a pattern for supplanting the American system of com- 
petitive enterprise by a cartelization of the Nation’s entire economy. The proposed 
legislation should not become law. 


5® State of Georgia v. The Pennsylvania R. R., 324 U. S. 439, at 457 (1945). 








RATE CONFERENCES IN THE RAILROAD 
INDUSTRY UNDER THE SHERMAN ACT AND THE 
ACT TO REGULATE COMMERCE 


Joun Dicxinson* 


The Editor of Law anp Contemporary Prosiems has asked me to contribute an 
article to this symposium with knowledge that I am engaged as counsel in a case 
now sub judice which presents for judicial consideration some of the questions to 
which the symposium is addressed. The practice of publicly discussing cases which 
are sub judice is one for which we doubtless have to thank the law reviews; but it 
has spread far beyond them. Lawyers who have made arguments and signed briefs 
for the United States Department of Justice and for the State of Georgia on the 
other side of the case which I have mentioned have broadcast books, articles, and 
speeches discussing the case,’ doubtless on the theory that they know more about 
it, and are, therefore, better qualified to inform the public, than commentators more 
remote from the controversy. 

In spite of these examples, the present writer does not intend to discuss here the 
so-called Georgia case, nor those issues in it which he believes to be the controlling 
ones on which the decision should turn. There is, however, a legitimate field for pub- 
lic discussion of such cases in so far as they involve, aside from the special facts and 
issues peculiar to the case, broad matters of public policy which reach beyond any 
particular case, and on which public opinion needs to be informed. Thus there 
would seem no reason why a lawyer should refrain from discussing capital punish- 
ment because he is engaged in a murder case, or the question of the purity of the 
ballot because he is prosecuting election frauds. On the same principle, there are 
questions of public policy related to some of the issues in the Georgia case which are 
proper for public discussion without reference to the facts and issues peculiar to that 
case. 

In the Georgia case, the plaintiff State charges a coercive conspiracy through the 


* A.B. 1913, Johns Hopkins University; A.M. 1915, Ph.D. 1919, Princeton University; LL.B. 1921, 
Harvard University. Vice-President-General Counsel, the Pennsylvania Railroad Company, and Professor 
of Law, University of Pennsylvania. Formerly Assistant Secretary of Commerce; Assistant Attorney 
General. 

+See for example: Chapters 11, 12 and 13 of ARNALL, THE SHoRE DiMty SEEN (1946); pages 52-54 
of Arne C. Wiprud’s review of Arnall’s book in 33 A. B. A. J. 52 (1947); chapters I-VI of Wiprup, 
Justice 1n TRANSPORTATION (1945); pages 910-912 of Ellis Gibbs Arnall’s review of Wiprud’s book in 
54 Yate L. J. 910 (1945); chapters X-XIII of Bence, Economic FreEpoM FOR THE West (1946); pages 
127-128 of Wiprud’s review of Berge’s book in 14 U. or Cut. L. Rev. 127 (1946); the entire article of 
Edward Dumbauld, Rate-Fixing Conspiracies in Regulated Industries, 95 U. oF Pa. L. Rev. 643 (1947). 
Governor Arnall, chief counsel for Georgia before the Supreme Court, appeared before the Senate Com- 
mittee on Interstate Commerce in 1946 in the course of hearings on H.R. 2536 to testify “in behalf of the 
public,” and not only took this occasion to argue Georgia's side of the case (Hearings before the Senate 
Committee on Interstate Commerce on H.R. 2536, 79th Cong., 2d Sess. 418-551 (1946)), but stated that 
if the Senate did not pass the bill then before it, he could state authoritatively that Georgia would win 
the case. Id. at 435. 
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alleged use of rate conferences and associations by the defendant railroads, northern 
and southern, to charge rates which are said to discriminate against Georgia? In 
others words, the plaintiff charges that the rate conferences have been used for an 
improper purpose, and in ways that are wrongful and damaging to a particular state 
or section. The charge is thus one of abuse or misuse of the conferences. With 
that charge, which the defendant railroads contend is the proper and substantial 
issue in Georgia’s case, and which she must prove if she is to prevail, this article 
will not deal, as the matter is one of evidence now under consideration by a special 
master appointed by the Court.® 


Wholly apart, however, from these special averments and issues in the Georgia 
case, there remains a broad general question of antitrust law as to whether or not 
rate conferences in the railroad industry are in and of themselves, and without ref- 
erence to any charge of abuse or discrimination, violations of the Sherman Act 
per se. This is a question of law and principle which can be discussed generally, 
and without specific reference to Georgia any more than to any other state or section 
of the Union. This discussion may appropriately lead up to the further question 
of whether there is anything inherent in the rate conferences, or in their procedures, 
which makes them necessarily discriminatory against any state or section. 


I 


It is a practice of fifty years’ standing for the railroads of the United States in 
each of the historic territorial rate subdivisions* to confer together about a proposed 
rate change before any railroad or railroads make the change by filing a tariff with 
the Interstate Commerce Commission. The usual course is for the proponent road 
to send notice of the proposal to the territorial association, which places it on a public 
docket that is given wide publicity among shippers. On a date therein specified, 
shippers are invited to appear and express their views with respect to the proposal.° 
In this way, the railroads are informed in advance whether any shippers or commu- 
nities assert rights under the Interstate Commerce Act that would be violated by 
the new rate, or claim that it would otherwise adversely affect them. With this in- 


? Georgia v. Pennsylvania R. R., 324 U. S. 439, 445 (1945). 

® Special Master Lloyd K. Garrison was appointed by order of the Court on December 17, 1945. See 
Georgia v. Pennsylvania R. R., 326 U. S. 693 (1945). 

“The five major rate territories are official (northern) territory, southern territory, western trunk-line 
territory, southwestern territory, and mountain-Pacific territory. Official territory has three subdivisions, 
distinguished by their respective conference organizations which are as follows: New England Freight 
Association, Trunk Line Association, and Central Freight Association. See Justice Douglas’ opinion in 
New York v. United States, 67 Sup. Ct. 1207, 1211 n. (1947), for a brief and lucid description of the 
boundaries of the major rate territories. 

®See pages 43-45 of Report ON RATE-MAKING AND RaTE-PUBLISHING PROCEDURES OF RAILROAD, 
Moror, aNnD WaTER Carriers, submitted to the President and Congress on Nov. 24, 1943, by the Board 
of Investigation and Research, acting pursuant to section 302(b) of the Transportation Act of 1940. This 
document, which was printed as H. R. Doc. No. 363, 78th Cong., 1st Sess (1943), and which is 
hereinafter cited as Report oN RaTE-MAkING Procepures, includes at pages 41-50 a detailed discussion 
of the jurisdiction, membership, organization, and procedure of railroad rate bureaus. It is pointed out 
at page 43 that under typical procedure, shippers, shippers’ organizations, other railroad associations, 
and Government departments may also submit proposals directly to the bureau. 
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formation before them, a committee of representatives of the railroads of the terri- 
tory discusses the proposal; and each road, as a method of expressing its views, votes 
whether or not the proposal should be “recommended.” If the matter is contentious, 
it may be “appealed,” z.e., brought for further discussion before committees consist- 
ing of higher officers of the railroads. Irrespective of the “votes” in the different 
committees, the proponent railroad may at any time, and frequently does, put the 
proposal into effect by its “independent action.”® No railroad has to wait for the 
proposal to pass through the different committees, if it does not wish to do so. 


The available statistics show that the vast majority of proposals are disposed of 
by correspondence without requiring discussion in any of the committees, and that 
the number of so-called “appeals” is very small. Any railroad is free to by-pass the 
conference procedure altogether with respect to a rate proposal, but that procedure 
is usually followed as ar. almost indispensable method of ascertaining what effect 
the proposal would have o: shippers and other railroads, which have a legal interest 
under the Interstate Commerce Act in the rates that affect them.” 


A large proportion of railroad rates, including most of those which give rise to 
controversy, are so-called “joint through rates” between origins and destinations not 
reached by the same railroad, and which therefore require the participation of two 
or more connecting roads.* Often the connecting roads, whose concurrence is neces- 
sary to establish the rate, are located in different rate territories. Thus, a joint 
through rate between Atlanta, Georgia, and Buffalo, New York, requires the concur- 
rence of a railroad or railroads like the Southern, the Seaboard, and the Louisville 
& Nashville, which belong to the Southern Rate Association, and the Pennsylvania, 
Baltimore & Ohio, and New York Central, which belong to the rate associations in 
northern territory. Obviously, a proposal to change such a rate must be concurred 


* “Appeals” and “Independent Action” are discussed at pp. 46-47 of the Report oN RaTE-MaKING 
PROCEDURES, 

7In 1923 the Commission, recognizing this importance of the conference method to shippers as well 
as to carriers, said in its report in Trans-Continental Freight Bureau, 77 I.C.C. 252, 278: 

“Witnesses for shippers as well as for respondents testified that the bureau’s method of advising ship- 
pers of proposed tariff changes was of great value to them, and that the bureau procedure providing for 
presentation to the standing rate committee, either orally or in writing, of shippers’ views before that 
committee makes its recommendation, gives them an opportunity to show the effect that a proposed rate 
change would have upon them and thereby prevent any undue advantage to a competitor. This pro- 
cedure provides for an interchange of views which usually leads to rates satisfactory to shippers, and 
thus removes occasion for their suspension when published, and for the resulting expenses to both ship- 
pers and carriers of formally presenting the case before us.” 

See also pp. 260, 271, 277. This report summarizes the facts found and conclusions reached by the 
Commission after investigation, pursuant to Sen. Res. No. 194, 67th Cong., 2d Sess. (1921), of the opera- 
tions of the Trans-Continental Freight Bureau. The Bureau, similar in organization, procedure, and 
functions to most rate bureaus, was found to promote economy and efficiency, to be of advantage to 
shippers and carriers, and to fill the need for group consideration of proposed rate changes (77 I.C.C. 
252, 279). The proceeding was dismissed, without dissent. 

See also: Report on RaTE-Makinc Procepures, at 85, where the Board of Investigation and Research 
records its conclusion that rate bureaus and conferences “‘serve a purpose that is necessary to the conduct 
of the business and to the public regulation of carriers”; Smith, Rate-Making and the Anti-Trust Law, 
12 I. C. C. Pract. J. 1117, 1125, 1127 (1944-45). 

® See “Interterritorial Rate-Making,” Report on RaTE-MAKING ProcepurES, 47-50. Some rate bureaus 
deal solely with interterritorial rate adjustments. 
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in by both the southern and northern participating connections—neither is entitled 
to compel the other to accept the new rate. The proposal is, therefore, discussed in 
the associations of both territories. If the original proponent is one of the southern 
connections, it submits the proposal in the first instance for consideration in the 
Southern Association, after which it is sent for consideration by the northern con- 
nections through one or more of the northern associations. Here also there is com- 
plete right of independent action, and if a southern proponent of a joint through rate 
to a northern destination can obtain the necessary concurrence of a northern con- 
nection reaching that point, the rate can be at once filed with the Commission on 
behalf of these two railroads, if they so desire, without regard for the attitude of 
any other southern or northern road, and without the necessity of waiting for their 
concurrence if they do not choose to give it. However, for reasons that will be 
explained later, independent action in such a case would be practically certain to 
precipitate litigation before the Commission. 

Almost all the proposals submitted for discussion in the rate associations are for 
rate reductions.? This is inevitable, as rate increases are now almost entirely con- 
fined to those which result from decisions of the Commission in so-called “general 
rate cases.” Of the proposals for rate reductions which are considered in the con- 
ferences, all but a small percentage are ultimately made effective in filed tariffs. 
Where the proposals involve joint through rates which must be participated in by 
connecting carriers in two separate rate territories, the number which fail to be made 
effective is somewhat greater and runs in the neighborhood of 15 per cent. In these 
cases there is, of course, always the opportunity, as in the case of all rate proposals, 
for any shipper or railroad dissatisfied with the result to take the matter before the 
Commission on its own initiative and obtain the proposed reduction by Commission 
order, if the Commission regards the existing rate as too high or as in any way 
unreasonable or discriminatory. 

Sometimes, where an existing rate adjustment which would be affected by a rate 
proposal is so complicated and widespread that the proposal cannot be satisfactorily 
handled between the rate associations of two or more territories by correspondence, 
a special conference of the railroads in the different territories is held to consider 
the series of changes which the proposal would entail. Such conferences are ad hoc 
affairs and are called from time to time when proposals are made which would 
require extensive changes in the interterritorial rates on such important articles of 
traffic as citrus friut, iron and steel, textiles, chemicals, paper, and the like, which 
are produced and marketed in a number of different sections of the country. In 
these ad hoc conferences, as in the regular association committees, each railroad pre- 
serves its full right of independent action, and the railroads of one rate territory 
are not bound by the decisions of those of another territory, although, of course, 
neither can compel the other to concur in any proposal. In recent years the mechan- 


® For example, see the statistics set forth in Trans-Continental Freight Bureau, cited supra, note 7, 
at 297. 
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ical details of these ad hoc conferences have generally been arranged through the 
Association of American Railroads, one of whose officers, after consultation with 
the interested parties, sets the date and place of the meeting, sends out the notices, 
and distributes the minutes. In general, the Association itself is not and has never 
been a forum for the consideration of rate matters. In only three instances during 
a period of twelve years has the Association’s Board of Directors expressed itself 
with respect to any particular rates, and in two of those instances the roads 
involved promptly took independent action at variance with the Association’s 
recommendation.’° 


Beginning in 1928, the Interstate Commerce Commission called on the railroads 
of the different rate territories to make wholesale readjustments in the interterritorial 
rates on a large number of commodity groups." This necessitated such constant 
conferences and negotiations between the connecting lines in the different territories, 
whose participation in the new rates was necessary, that a more or less permanent 
machinery for the conduct of such conferences was set up to last until the task should 
be completed. This was the so-called “Joint Conference of Contact Committees,”!” 
consisting of representatives of the railroads in the different rate territories, which 
met periodically and took up, one after another, the commodity groups covered 
by the Commission’s orders. In these conferences, as in the special conferences men- 
tioned above, each railroad preserved, and frequently exercised, its right of inde- 
pendent action, and the railroads of one rate territory were not in any way bound 
by the votes of those in other territories. 


It is apparent from this review that neither the territorial rate associations nor 
the interterritorial conferences fix or otherwise determine the rates which are to be 
filed by any railroad with the Interstate Commerce Commission, nor do they have 
any power to prevent a rate from being filed if the railroad or railroads over whose 
rails the rate is to apply decide to file it. The conferences embody no agreement on 
the part of the member roads to charge any particular rates, or to abide by any rates, 
or to refrain from changing any rates. The territorial associations are simply clear- 
ing houses through which notice of rate proposals is given and orderly consideration 
accorded to them by the interested shippers and railroads.“* The interterritorial con- 
ferences serve the same purpose with respect to the broader rate adjustments in which 
the railroads and shippers of several sections of the country are involved. The con- 


2° Report ON RATE-MakKING Procepures, at p. 28, includes a specific statement of A.A.R. activities. 
The three exceptional instances of A.A.R. action concerning rates were: 

(1) Resolution of December 18, 1936, concerning rates on copper bullion, ignored by independent 
action of the Denver & Rio Grande Railroad and the Western Pacific Railroad; 

(2) Resolution of January 18, 1935, concerning rates on grain, ignored by independent action of 
southern railroads; 

(3) Resolution of October 30, 1936, concerning rates on citrus fruit. 

2 Southern Class Rate Investigation, 100 I.C.C. 513 (1925), order becoming effective Jan. 15, 1928; 
Rates, from, to, and between Points in Southern Territory, 191 I.C.C. 507 (1933). 

22 Report ON RATE-MakING Procepures, cited supra, note 5, at 49. 

*® Trans-Continental Freight Bureau, 77 I.C.C. 252, 260-261, 270, 278 (1923); Report on RateE- 
Makin Procepures, cited supra, note 5, at 28, 46-47; Smith, Joc. cit. supra, note 7, at 1125-1127. 
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ferences do not enable some railroads, or any railroad, to veto the rates charged or 
proposed to be charged by another, except, of course, that a road which wishes to 
change a joint through rate participated in by a connecting line or lines cannot make 
the change effective if its connections are unwilling. This would be true whether 
the rate conferences existed or not. 

The function and value of the rate conferences is to develop information and 
afford opportunity for discussion. As will be explained later on, such information 
and discussion are needed, because practically every railroad in a given rate territory 
is to some extent a partner with every other in joint through rates, and this is even 
more true with respect to the railroads in adjacent territories. If a rate reduction is 
proposed which would apply only on certain railroads or over a particular route, the 
shippers located on those railroads or on that route would be given an immediate 
advantage over shippers located on competing routes, contrary to the provisions of 
the Interstate Commerce Act. Such discrimination would at once give the disad- 
vantaged shippers a cause of action before the Interstate Commerce Commission. It 
therefore becomes essential for a railroad, before putting a new rate into effect, to 
know whether it would give rise to such a charge of discrimination in order to 
determine whether to carry out the proposal, or so modify and extend it as to 
remove the objections. Generally no single railroad is in a position to have at its 
disposal all the necessary factual data for a determination of these questions, such as 
information concerning the location of industries, the markets reached by shippers 
em competing lines, and the like. It is the function of the rate conferences to develop 
such information for the benefit of all their members and to provide a forum for the 
discussion of proposals in the light of such information. 

In some instances the discussion among the railroads which goes on through 
the rate conferences may lead a railroad which has proposed a rate reduction to take 
a different view of the matter from that which it took before it had all the facts at 
its disposal; while in other instances the information made available may eliminate 
opposition to the reduction on the part of those who were at first opposed to it. Dis- 
cussion and enlightenment may work either way, and there can be no doubt that in 
some instances a reduced rate, which would have been filed in a tariff with the Com- 
mission but for the discussions in the conferences, is not filed after that discussion 
has taken place. However, as stated above, any shipper or railroad which is dis- 
satisfied with such a result can bring the matter at once before the Commission for 
its determination. 

Because of the full and complete right of independent action which exists in the 
rate associations and conferences; because of the power of the Interstate Commerce 
Commission to correct rate inequities and protect the public generally and particular 
shippers from unreasonable and discriminatory rates; and finally because the dis- 
cussions in the conferences have been regarded as practically indispensable in assisting 
the railroads to conform their rates to the detailed requirements of the Interstate 
Commerce Act, as will hereafter be explained, it was for long not supposed that the 
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rate conferences and associations involved any violation of the antitrust laws. Within 
the last few years a contrary view has emerged, and has not only found reiterated 
expression in many books, articles, and speeches emanating from persons connected 
with the Antitrust Division of the United States Department of Justice,* but has 
also been interjected into antitrust suits brought purportedly on other grounds. This 
view appears to rest on two underlying conceptions. The first is the abstract and 
formal one that under the antitrust laws any discussion or exchange of views and 
information between competitors about prices, before putting those prices into 
effect, is per se prohibited, and that this prohibition extends to the railroads in spite 
of the obvious fundamental differences between railroad rates, under a system of 
regulation, and unregulated prices in the manufacturing and commercial industries. 
The second basis for the view appears to be a conception that shippers are lawfully 
entitled to anything which will bring about a rate reduction for their benefit below 
the rates fixed as reasonable by the Interstate Commerce Commission, and that, 
since in some instances the railroads, after discussion and consultation through the 
conferences, fail to put into effect proposed reductions, the conferences are thereby 
rendered unlawful as depriving shippers of something to which they are by law 
entitled. The general question of whether conference and discussion among the rail- 
roads before filing their rates with the Interstate Commerce Commission is a violation 
of the antitrust laws will now be discussed. 


II 

Solely for the purpose of the present argument, it may be conceded that in an 
unregulated commercial industry, like those engaged in the production and distribu- 
tion of oil, automobiles, tobacco, fertilizer, and the like, any discussion between 
competitors in advance of prospective price changes, even though not accompanied 
by an agreement upon prices, or any other form of “price-fixing,” might conceivably 
be held to constitute an unlawful interference with the kind and degree of free com- 
petition in those industries which is required by the antitrust laws. In the light of 
the decisions up to this time, it is not believed that there is any general rule of anti- 
trust law which, apart from special circumstances, would require this result.1° How- 
ever, that is not the question here. Here the question is whether, assuming that such 
might be the rule of law for the unregulated industries in question, the same legal 
result must necessarily follow, or can reasonably be held to follow, for an industry 
like the railroad industry, whose prices, or “rates,” are subject to the degree and 


**For example, see: publications of Berge, Wiprud and Dumbauld, cited supra, note 1; numerous 
speeches of Thurman W. Arnold, such as those reprinted in Rep. Proc. Ga. Bar Ass’N 135-152 (1941); 
12 Miss. L. J. 579-588 (1940); 12 Mo. B. J. 174-178 (1941); Arnold’s introduction to Wiprup, JusTIcE 
IN TRANSPORTATION (1945); statements of Messrs. Arnold, Wiprud, and other representatives of the 
Division in Hearings before the Senate Committee on Interstate Commerce on S. 942, 78th Cong., 1st 
Sess. 5, 69, 89, 97, 123, 177, 182, 203, 213, 241, 287, 353, 454, 458, 461, 470, 511, 535, 584, 651, 770, 
781 (1943). 

*° Thus, in the Sugar Institute case, the Supreme Court held that it was not unlawful for com- 
petitors to exchange information as to future prices so long as there was no agreement to adhere to such 
prices. Sugar Institute v. United States, 297 U. S. 553, 603 (1936). 
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kind of regulation imposed on them by the provisions of the Act to Regulate Com- 
merce. In other words, the question is whether railroad rates, which are subject to 
all the legal requirements and restrictions of the Interstate Commerce Act, that do 
not apply to unregulated industrial prices, are at the same time also subject to all 
the requirements with respect to prices which are imposed on the unregulated in- 
dustries by the antitrust laws. 

There is no doubt that the railroads do not enjoy any general immunity from 
the prohibitions of the antitrust laws.® However, on the particular point here under 
discussion, the question is the narrower one of whether the antitrust laws impose 
exactly the same prohibitions with respect to conferences about railroad rates that 
they do, or might be held to, impose with respect to prices in industries not subject 
to a comprehensive Congressional system of rate regulation. It is well settled that 
the antitrust laws do not impose a code of identical prohibitions against exactly the 
same acts in all situations and circumstances. What the antitrust laws do or do not 
prohibit is generally dependent on surrounding facts. As the Supreme Court has said, 
“A close and objective scrutiny of particular conditions and purposes is necessary in 
each case. Realities must dominate the judgment. ... The question of the applica- 
tion of the statute is one of intent and effect, and is not to be determined by arbitrary 
assumptions.”** 

In this connection it is further to be noted that one of the most important sur- 
rounding facts relating to the railroad industry is that it is subject to the Interstate 
Commerce Act. Where an industry like the railroads is subject not only to the 
antitrust laws, but also to the Interstate Commerce Act, the provisions of the anti- 
trust laws in their application to the railroads must obviously be given such con- 
struction as not to be inconsistent with the requirements of the Interstate Commerce 
Act, and not to defeat the latter. The two statutes must be read together, and each 
so construed that its requirements will not have the effect of destroying the other, 
nor of making compliance with its specific terms and provisions impossible or im- 
practicable. There can be no doubt that it is the Interstate Commerce Act in which 
Congress has specifically embodied its policy and scheme of regulation for the rail- 
roads. The provisions of that Act are at once detailed and comprehensive, and it is 
not to be supposed that Congress intended that those provisions, most of which 
have been enacted long since the date of the Sherman Act, should be overridden, 
superseded, or defeated by the construction given to the extremely broad and vague 
language of an earlier statute, as construed in cases dealing with private industries 
for which Congress has provided no such scheme of regulation as it has established 
for railroad rates.’® 


16 United States v. Trans-Missouri Freight Association, 166 U. S. 290 (1897); United States v. Joint 
Traffic Association, 171 U. S. 505 (1898); Terminal Warehouse v. Pennsylvania R. R., 297 U. S. 500, 
515-516 (1936); Georgia v. Pennsylvania R. R., 324 U. S. 439, 456, 457, 458, 462-463 (1945). 

17 Appalachian Coals, Inc. v. United States, 288 U. S. 344, 360-361 (1933). See also Maple Flooring 
Association v. United States, 268 U. S. 563, 579 (1925); Sugar Institute v. United States, 297 U. S. 553, 
597, 600 (1936). 

18 McLean Trucking Co. v. United States, 321 U. S. 67, 79, 83-84 (1944). 
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Accordingly, in determining whether a prohibition imposed by the antitrust laws 
with respect to prices in unregulated industries is intended by Congress to apply also 
to the railroads, whose rates are regulated by the detailed requirements of the Inter- 
state Commerce Act, it is essential to determine: (1) whether the reason for that 
prohibition, and the policy on which it is founded, exist where a comprehensive 
Congressional scheme of rate regulation is present, or on the contrary are incom- 
patible with the regulatory scheme or with the policy which it embodies; and (2) 
whether the application of the prohibitions in question to the railroad industry 
would impair effective compliance with the specific requirements of the Interstate 
Commerce Act. 

On the first of the foregoing points it is relevant to inquire whether the Inter- 
state Commerce Act indicates a Congressional policy with respect to competition in 
railroad rates different from the policy embodied in the antitrust laws with respect 
to price competition in unregulated industries. If in the latter industries the Sher- 
man Act should be held to prohibit all discussions about prices among competitors, 
this prohibition, since it is not expressly stated in the language of the Act, but pro- 
ceeds only from construction, cannot be assumed to flow from arbitrary considera- 
tions, but must have its source in some policy and purpose supposed to be embodied 
in the statute. This policy and purpose must therefore be examined to determine 
whether it is identical or consistent with the policy and purpose embodied in the 
Interstate Commerce Act with respect to competition in railroad rates. 

If the Sherman Act is to be construed as prohibiting all discussions about prices 
among competitors, the supposed Congressional policy on which such a construction 
would have to be founded is that which the Supreme Court has expressed in con- 
demning under the Act “any combination that tampers with price structures.”"® This 
supposed policy of the Sherman Act is that, for the protection of the public against 
unduly high prices, prices must be made solely by the free and unhampered opera- 
tion of competitive forces, and anything which prevents prices from being solely the 
resultant of these forces must therefore be regarded as prohibited. Does the Inter- 
state Commerce Act indicate, or is it consistent with the view, that in the railroad 
industry Congress has adopted the same policy of requiring that railroad rates shall 
be made solely by the free and unhampered operation of competitive forces? 

In explaining this supposed policy of the Sherman Act with respect to the un- 
regulated industries, the Supreme Court, speaking through Mr. Justice Stone, in its 
opinion in the Trenton Potteries case,” found as a reason for the policy that there is 
no way to determine that a price is reasonable for the public except by the fact that it 
results from the unfettered operation of competition, since there is no way in which a 
court can satisfactorily determine for itself the intrinsic reasonableness of a price. It 
is at once obvious that this reason for the rule can have no application to railroad rates, 
since Congress has expressly provided a method for determining the reasonableness 


1° United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 221 (1940). 
2° United States v. Trenton Potteries, 273 U. S. 392, 396, 398 (1927). 
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of such ‘rates by setting up the Interstate Commerce Commission to make such 
determinations. In other words, in the case of railroad rates Congress has not 
provided that reasonableness is to be determined according to whether or not 
they have been produced by the free operation of competitive forces. On the con- 
trary, Congress has substituted for competition another and different method to 
provide the public with reasonable railroad rates. It has here substituted the judg- 
ment of an expert body for the operation of competition as the test and protection 
of rate reasonableness. To this extent Congress itself has directly interfered with, 
and limited, the free operation of competition in the field of railroad rates. Accord- 
ingly, in so far as competition in rates is permitted by law to operate, it is evident 
at the outset that in a most important respect it is only a limited and restricted kind 
of competition. 

The most cursory inspection of the Act to Regulate Commerce discloses that by 
numerous provisions of that Act the free operation of competition in railroad rates 
is restricted in other important ways: 

First, by the requirement of the Act that railroad rates must be “reasonable” as 
found by the Commission, such rates are prevented from rising to the level to 
which they might, and certainly would at times, be driven by the forces of free 
competition. Under free competition, prices must, and will at times, rise to levels 
of very high profits in order to counterbalance other periods of depressed prices, 
which have the effect of causing marginal producers to close down operations, if 
not actually go out of business. 

Second, the Interstate Commerce Act expressly provides that railroad rates, to 
satisfy the statutory standard of reasonableness, must be adequate to provide the rail- 
roads with sufficient revenue to enable them to perform an efficient national trans- 
portation service.*4 This standard of rate reasonableness is inconsistent with the 
philosophy of free competition as a regulator of prices. Under that philosophy, 
it is the normal expectation that prices will at times be driven down to very de- 
pressed levels, which will force many plants out of business and cause them to be 
dismantled,” thus reducing the number of competitors for the time being and bring- 
ing about an increase in prices, perhaps to unduly high levels, which will attract 
new units into the business. The object of the Interstate Commerce Act is to protect 
the national transportation plant for the service of the public and preserve its com- 


21 Section 15a(2) of the Act is as follows: “In the exercise of its power to prescribe just and reason- 
able rates the Commission shall give due consideration, among other factors, to . . . the need, in the 
public interest, of adequate and efficient railway transportation service at the lowest cost consistent with 
the furnishing of such service; and to the need of revenues sufficient to enable the carriers, under honest, 
economical, and efficient management to provide such service.” 41 Strat. 488 (1920), as amended, 
49 U. S. C. §15a(2) (1940). 

22 Cf, CLarr Witcox, CoMPETITION AND MonopoLy IN AMERICAN INDustry 2 (TNEC Monograph 21, 
1940): “Investment must be speedily withdrawn from unsuccessful undertakings and transferred to those 
that promise a profit. ... There must be no obstacle to elimination from the market; bankruptcy must 
be permitted to destroy those who lack the strength to survive.” Again, “Failure in business curtails 
the supply of unwanted goods.” Id. at 13. 
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ponent railroads as going concerns.”* To this end the standard of rate reasonable- 
ness provided by the Act excludes not only those rate reductions which would cause 
the rails of necessary transportation lines to be torn up, but also those which would 
make it difficult or impossible to obtain additional increments of needed capital. 

Third, the provisions of the Interstate Commerce Act depart from the basic 
philosophy of free competition in prescribing as a rule of law complete rate equality 
between all persons and places similarly situated. Further to enforce this equality, 
the Act requires that rate changes shall go into effect only after published notice and 
a waiting period of thirty days,?* so that one customer may not be benefited by a 
rate reduction which could be immediately withdrawn so as to deprive other cus- 
tomers of the opportunity to take advantage of it. This kind of over-all equality in 
rates for all purchasers of railroad service who are similarly situated would not be 
produced by the operation of free competition, but is in fact inconsistent with, and 
contrary to, the results that free competition is relied on to bring about.? Just as 
the free play of competitive forces operates by successive swings between destructively 
low prices and prices which yield high profits, so it operates through charging dif- 
ferent prices to different customers for competitive reasons. This is not permitted 
under the Interstate Commerce Act. 

Fourth, the Interstate Commerce Act requires the establishment and maintenance 
of such relationships between the rates to and from different places as to prevent 
unjust inequality of opportunity for different shippers seeking to reach the same 
markets. In other words, under the Act, the rates which may lawfully be charged 
to a user of the service located at one point must bear such a relationship to the 
rates charged to users elsewhere that, after taking into account legitimate differ- 
ences in transportation conditions as found by the Commission, neither group of 
users will be unfairly advantaged or prejudiced as compared with the other.?® This 
again is a result wholly different from that which the free operation of competitive 
forces would bring about, or is in theory expected to bring about. Under free com- 


2°Tn the railroad industry there is no such thing as withdrawal of capital or abandonment of the 
field in the sense in which those opportunities exist in an unregulated industry. Under section 1(18) 
of the Interstate Commerce Act, no carrier may abandon all, or any portion, of a line of railroad, or 
the operation thereof, without having first obtained from the Interstate Commerce Commission a certificate 
of public convenience and necessity authorizing the abandonment. 24 Strat. 379 (1887), as amended, 
49 U. S. C. §1(18) (1940). Under section 1(20), any abandonment without such certificate is made 
punishable by fine of not more than $5,000, or imprisonment for not more than three years, or both. 
24 Strat. 379 (1887), as amended, 49 U. S. C. §1(20) (1940). 

24 Such an arrangement for advance publication of future rates and adherence thereto, which in the 
case of the railroads is required by law, is precisely the kind of arrangement that is illegal under the 
antitrust laws in an unregulated industry. See United States v. American Oil Co., 262 U. S. 371 
(1923); Sugar Institute v. United States, 297 U. S. 553, 601 (1936). 

2° Epwin R. A. SELIGMAN, PRINCIPLES oF Economics 150 (1914): “The very essence of usual busi- 
ness practice is this system of different prices to different customers.” See also Fly, Observations on the 
Antitrust Laws, Economic Theory and the Sugar Institute Decisions, 45 Yate L. J. 1339, 1347 (1946). 

2° “To upset or seriously to menace a general rate structure lawfully established suffices to make pro- 
posed rates calculated to effect such a disruption unreasonable and unlawful.” Trunk-Line and Ex-Lake 
Iron Ore Rates, 69 I.C.C. 589 (1922). See also Grain and Grain Products, 115 I.C.C. 153 (1926); 
Ex-Ohio River Coal to Ohio Points, 185 I.C.C. 211 (1932). 
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petition the seller of a commodity or service, in making prices to his different cus- 
tomers, is not required or expected to take into account anything but what will 
result in immediately attracting to him the largest volume of business, irrespective 
of the effects on the comparative positions of his customers among themselves. 


Fifth, the Interstate Commerce Act prohibits railroads from discriminating be- 
tween their different connections.” The problem of connecting lines, as it exists in 
the railroad industry, is something that has no parallel in the manufacturing or 
marketing industries. In the latter industries, one concern is not necessarily and 
mechanically dependent on another to complete its service. It can get its goods into 
the hands of its customers directly or through an intermediary of its own choosing, 
or, if it so desires, can refrain altogether from serving customers at any particular 
place or in any section of the country. This is not true of a railroad. It cannot limit 
its service to its own line. It must be prepared to accept shipments to points which 
can be reached only over the rails of other railroads. So-called through routes and 
joint rates are thus necessary, and in performing such joint service each road is 
dependent upon the cooperation of its connections. There is the added peculiarity 
that two roads may stand in the position of competitors and connections at the same 
time. Thus the Baltimore & Ohio and the Louisville & Nashville are competitors 
between St. Louis and Cincinnati while they are connections with respect to traffic 
between St. Louis and points south of Cincinnati. Under the Interstate Commerce 
Act a railroad is not free to limit itself to a particular connection, as a manufacturer 
is free to choose a particular distributor of his products. The Pennsylvania must 
connect at Chicago with all the different railroads extending westward from that 
point to the Pacific Coast, and each of those railroads must, in turn, connect at 
Chicago not only with the Pennsylvania, but also with all of its competitors in the 
East. The Interstate Commerce Act embodies in its requirements the philosophy 
of a national transportation system.”* It provides that a railroad must open its rails 
to business from all its connections equally, including those which are its own com- 
petitors as well as those which are not. Thus the railroads constantly find them- 
selves in the position of having to negotiate rates with their competitors, and these 
rates must all be.equal between the same points of origin and destination. 

Sixth, as an added means of insuring that each railroad will treat its connections 
equally, and thereby promote the free functioning of a national transportation system 
of separate roads, the Interstate Commerce Act expressly provides that in the case of 


27 This prohibition is contained in section 3(4) of the Act. 24 Stat. 380 (1887), as amended, 49 
U. S. C. §3(4) (1940). 

28 “The railroads of the country constitute a connecting and interlacing system of lines over which 
freight cars of all ownerships circulate freely. . . .” Testimony of the Honorable Joseph B. Eastman, 
in Hearings before the Senate Committee on Interstate Commerce on S. 942, 78th Cong., 1st Sess. 830 
(1943). “Today it is recognized that the railroads of the country together form a single transportation 
system. Joint operations are on the whole of more importance than local operations. Trains or cars 
move freely from one railroad to another, and through routes and joint rates exist in multitudinous 
quantity. However, the single system is still made up of a large number of parts which are separately 
owned and managed. ...” ‘The Honorable Joseph B. Eastman, in First Report oF THE COORDINATOR 
OF TRANSPORTATION, SEN. Doc. No. 119, 73rd Cong., 2d Sess. 8 (1934). 
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through routes the shipper, and not the originating railroad, is entitled to designate 
the connections over which the shipment shall reach its destination.” ‘To this end, 
all through routes are available to shippers to choose from, and a through route may 
not be closed over the protest of a shipper without the permission of the Commis- 
sion.*° This requirement, as well as those of equal treatment between connections, 
carries with it the necessary consequence that rates over all routes between the same 
points must be equal,** since the charging of a higher rate over any route would be 
a practical method of closing that route to the shippers who desire to use it. Accord- 
ingly, a railroad desiring to change a rate over one of the through routes in which it 
participates must assure itself that the change can be effected over the other 
through routes between the same or related points to which it is likewise a party, 
since if it did not do so, it might find itself in the position of either closing a through 
route or discriminating against a connection and thereby violating the Act. 


It is perfectly obvious that never in a million chances would the blind interplay 
of competitive forces succeed in producing a rate that met all these requirements of 
law.** There seems to be a conception in certain quarters, including the Depart- 
ment of Justice, that all that the Interstate Commerce Act requires is that rates shall 
be at, or below, the reasonable maximum set by the Commission in its rate orders, 
and that beneath that level rates are supposed to stand at any point to which they 
may be driven by the operation of free and unhampered competition among the 
railroads in an effort to take business from one another. 

This might be so if the only provision contained in the Act were that which 
empowers the Commission to set reasonable maximum rates and provides a penalty 
for disobedience to its orders. ‘This, however, is only one among the many statutory 
provisions to which railroad rates are required to conform. The other and additional 
requirements summarized in the preceding paragraphs show that to meet all those 
requirements rates almost always have to stand at a different point from that which 
would be the resultant of the free and unhampered operation of competitive forces. 


2° Interstate Commerce Act, section 15(9) and section 15(10). 24 Stat. 384 (1887), as amended, 49 
U. S. C. §§15(9) and 15(10) (1940). 

8° Interstate Commerce Act, section 15(3), 24 Stat. 384 (1887), as amended, 49 U. S. C. §15(3) 
(1940). 

*1See the statement of the late Joseph B. Eastman in Hearings before the Senate Committee on 
Intertsate Commerce on S. 942, 78th Cong., 1st Sess. 830 (1943): “It is also true that there is a great 
interdependence between rates. Where there is more than one route between two points, as a practical 
matter the rates must ordinarily be the same over all the routes. Even in the case of rates from widely 
separated origins to a common market, a change in one of the rates may impel changes in them all. A 
change in the rate basis on one commodity between certain points may even force changes in the rates 
on other commodities between different points.” 

®2'The fact that a railroad set a rate at a particular point for competitive reasons is no defense to 
the charge that the railroad has violated the Act by publishing a rate which under some provision of 
the Act is unreasonable or unduly prejudicial. United States v. Illinois Central R. R., 263 U. S. 515, 
525 (1924). See also Interstate Commerce Commission v. Inland Waterways Corporation, 319 U. S. 
671, 685 (1943). In United States v. Chicago, M., St. P. & P. Ry., 294 U. S. 499, 506 (1935), the 
Supreme Court, in referring to the limits upon a carrier’s freedom of action in fixing its rates, specifically 
mentioned avoiding “rivalry so keen as to be a menace to the steady and efficient service called for by 
the statute,” and cited section 15a of the Act as the source of this particular restriction. 
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If, beneath the reasonable maximum level set by the Commission’s orders, rates were 
fixed solely by blind competition among the railroads for business, practically every 
rate so fixed would violate the Interstate Commerce Act in one or another important 
particular, and would therefore lead directly to a litigated case before the Commis- 
sion, brought by some injured party to enforce his rights under the Act. Such a case 
would begin with a suspension of the rate, followed by long drawn-out legal pro- 
ceedings to the discomfiture and expense of all parties concerned. 


It is therefore plain that Congress, by its enactment of the detailed provisions 
respecting rates which are now a part of the Interstate Commerce Act, has not in- 
tended that ordinary commercial competition shall operate freely in the making of 
railroad rates. Instead it has substituted a list of statutory standards to which the 
railroads are required to conform in making their rates, and has empowered the 
Commission to police the application of these standards to prevent violations. These 
standards are in the first instance made binding by the Act upon the railroads 
themselves, which are supposed to do what they can to comply with them, just as 
individuals generally are supposed to make an effort to obey the law; while the 
Commission, as the policing agency, to avoid being swamped, is expected to have 
to deal only with the relatively exceptional cases of violation.** From this it follows 
as a necessary consequence that Congress does not intend that the railroads in filing 
their rates with the Commission shall be guided by the purely competitive considera- 
tions which the antitrust laws require of sellers in an unregulated commercial 
industry. It is furthermore plain that Congress has not only not adopted the policy 
of requiring that railroad rates shall be made solely by the free and unhampered 
operation of competitive forces, but has instead prescribed standards for such rates 
which cannot be satisfied by rates that are made solely as the result of competition. 

In the light of this obvious and necessary conclusion, we are now in a position to 
recur to the question, raised at an earlier point in this paper, as to whether the 


83 Some of the positions expressed by the Department of Justice assume that the railroads are not free 
to confine their competition by their own acts within the limits prescribed by the Interstate Commerce 
Act, but must in all instances wait to be compelled to do so by specific orders of the Commission. This 
is directly at variance with several provisions of the Act, and more specifically section 8, which is as 
follows: “In case any common carrier subject to the provisions of this chapter shall do, cause to be 
done, or permit to be done any act, matter, or thing in this chapter prohibited or declared to be un- 
lawful, or shall omit to do any act, matter, or thing in this chapter required to be done, such common 
carrier shall be liable to the person or persons injured thereby for the full amount of damages sustained 
in consequence of any such violation of the provisions of this chapter.” 24 Stat. 382 (1887), as 
amended, 49 U. S. C. §8 (1940). Thus, in the absence of an order of the Interstate Commerce Com- 
mission, a railroad may incur liability under this section by changing a rate in a way that violates some 
applicable provision of the statute. Baer Bros. v. Denver & R. G. R. R., 233 U. S. 479 (1914); Louisville 
& N. R. R. v. Sloss-Sheffield Co., 269 U. S. 217 (1925). Accordingly, Chairman Aitchison, in testifying 
before the Committee on Interstate Commerce of the United States Senate, has said: “If in the initiation 
of any rate or charge the carrier’s judgment as to what is just and reasonable, or as to what is a non- 
discriminatory or nonpreferential practice proves to be wrong when tested in subsequent proceedings 
before the Commission, it is liable for the full amount of the damages suffered... .” Hearings before 
the Senate Committee on Interstate Commerce on H. R. 2536, 79th Cong., 2d Sess. 1197 (1946). The 
Commission has, therefore, held that when carriers initiate rates they must apply the same standards 
that are applied by the Interstate Commerce Commission when it is subsequently called upon to pass 
upon the legality of the rates. Anadarko Cotton Oil Co. v. Atchison, T. & S. F. Ry., 20 I.C.C. 43 (1910). 
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policy of Congress with respect to railroad rates is the same as that which, in the 
application of the Sherman Act to unregulated industries, might be held to prohibit 
all discussions and conferences among competitors about prices. It was there pointed 
out that such a prohibition could be derived only from a supposed policy that prices 
must be made solely by the free and unhampered operation of competitive forces, 
and that anything which prevents prices from being solely the resultant of those 
forces must therefore be regarded as prohibited. It is now clear, in the light of the 
specific Congressional enactments with respect to railroad rates, that Congress has 
expressly repudiated that policy with respect to such rates and has substituted an 
entirely different one. Since the application of the Sherman Act to a particular 
industry must, under the universally accepted rule of construction, take account of 
the relevant facts peculiar to the industry and the Congressional intent with respect 
thereto, there remains no basis for holding that the Sherman Act in its application 
to the railroad industry must be construed or can properly be construed to prohibit 
conferences and discussions between railroads concerning rates. 


Ill 


The problem with respect to rates which confronts the railroads under the Inter- 
state Commerce Act is how to make rates which will conform to the statutory 
standards. We have just seen that in the light of those standards it is clear that 
Congress does not intend railroad rates to be made by the free play of competitive 
forces, and that accordingly there is no basis for holding that consultation and con- 
ference in the making of railroad rates are prohibited by the Sherman Act. On the 
contrary, the requirements with respect to rates which are imposed by the Interstate 
Commerce Act are such that the railroads can comply with them only by conscious, 
deliberate effort. In this effort consultation and conference are necessary as a prac- 
tical matter. In view of the nature of the rate standards established by the Act, and 
in view of the peculiarity of the railroad industry—that it consists of an interlaced 
nationwide physical plant owned and operated by many different companies, but 
made up of a network of joint through routes—it seems clear that in countless in- 
stances compliance with the rate standards of the Act is possible only after joint 
consideration and discussion by many different carriers concerning the course of 
action which they will take with respect to rate proposals. This conclusion was 
clearly and strongly expressed by the late Commissioner Eastman in the following 
words: 


I do not know how the carriers can comply with the mandates of the law and the 
orders of the Commission unless they consult and confer with each other... . It must 
be evident to any reasonable man that the carriers cannot respond to all the duties imposed 
by law if each carrier acts in a vacuum. It is a situation, under all the conditions, which 
plainly calls for consultation, conference, and organization and for many acts of a joint 
or cooperative character.54 


*4 Hearings before the Senate Committee on Interstate Commerce on S. 942, 78th Cong., 1st Sess. 
878, 831 (1943). 
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It would be impractical, for lack of the necessary space, to illustrate this con- 
clusion by reference to all the different types of rate proposals and rate relationships 
to which it applies. It is, however, desirable and important to point out the necessity 
for conferences between all the competing railroads in one rate territory and all the 
competing railroads in another territory whenever a proposal is made for a rate 
change between a point in one territory and a point in the other that are linked 
together by joint through routes in which all or most of the railroads in each terri- 
tory participate. An illustration of this necessity is afforded by considering a pro- 
posal to reduce a joint through interterritorial rate from a point in the South like 
Atlanta to a northern destination like Buffalo. This illustration will show why the 
consideration of such a proposal by rate conferences consisting of all the railroads 
in the North and in the South is indispensable. It will at the same time disclose 
the confusion to which the prohibition of such conferences would lead, without con- 
ferring any compensating benefit on either shippers or the public. 

Let us suppose, then, that the Southern Railway wishes to propose a reduction 
in the joint through rate on an article from Atlanta to Buffalo. Under the present 
practice the proposal is reviewed by all the southern railroads in their association 
to determine whether they will all join in it, and is then given similar joint con- 
sideration in the association of the northern roads. What would be the result if 
this practice had to be abandoned and each road had to negotiate rate changes 
separately with each of its individual connections? If the rate conferences were abol- 
ished and the latter method adopted, the Southern would have to confer in the first 
instance with a single northern connection, say the Pennsylvania, to secure its con- 
currence in the proposed rate. Assuming that the latter were willing to concur, 
the Southern would then file with the Commission the new rate for account of 
itself and the Pennsylvania, and the tariff would be published on the usual statutory 
notice of thirty days. Within a few days after such publication, this action would 
doubtless come to the attention of other interested railroads and shippers. There- 
upon, the Baltimore & Ohio, for the protection of consignees located on its rails at 
Buffalo, would undoubtedly demand that the Southern agree to publish the same 
rate to Buffalo over its through route with the Baltimore & Ohio north of Potomac 
Yard, in order to comply with that provision of section 3 of the Interstate Commerce 
Act which prohibits a railroad from discriminating between connections. Also, the 
Baltimore & Ohio would undoubtedly insist that the rate via its line should be pub- 
lished so as to become effective not later than the same effective date as that desig- 
nated for the rate filed in connection with the Pennsylvania, on the ground that 
otherwise consignees on its line at Buffalo would be discriminated against. Since, 
however, some time would have already elapsed since the original publication of 
the tariff by the Southern and the Pennsylvania, it would not be in the power of 
the Southern to bring about this equality of effective date. Application would there- 
fore have to be made to the Commission to grant what is called “special short-term 
permission” for the new rate over the Baltimore & Ohio. 
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If it be assumed, as would almost certainly be the case, that other shippers of 
similar articles at Atlanta were located at that point on the rails of the Seaboard and 
the Atlantic Coast Line, and would insist on their right under the Act to be kept 
on a rate parity with Atlanta shippers located on the Southern, then the Seaboard 
and the Coast Line would each separately have to approach first the Pennsylvania 
and afterwards the Baltimore & Ohio, requesting that each of the latter lines join in 
making the new rate available over the routes of the Coast Line and the Seaboard 
to the junction of the latter with the northern roeds at Potomac Yard. 

About this time undoubtedly the New York Central, which has connections with 
the South at Cincinnati but not at Potomac Yard, would approach the Southern 
and insist that the latter apply the same rate from Atlanta to Buffalo through the 
Cincinnati gateway in connection with the New York Central as through the 
Potomac Yard gateway, in order that the former route might not in effect be closed. 
This presumably the Southern would be willing to do. This, however, would 
prompt the Erie, another northern carrier having a line from Cincinnati to Buffalo, 
to demand a similar rate in connection with the Southern via the Cincinnati 
gateway. 

Pursuing the illustration to its next stage, account must be taken of the fact that 
probably the Louisville & Nashville also serves an Atlanta shipper or shippers of 
the article on which the rate is to be reduced, and will naturally desire to protect 
the right of such shippers to be kept on a parity of rates with other competing 
Atlanta shippers. Accordingly the Louisville & Nashville, which reaches the Cin- 
cinnati gateway, would request the New York Central to join it in establishing the 
new rate via that gateway to Buffalo. Thereupon the Louisville & Nashville would 
have to negotiate separately with the Erie, the Baltimore & Ohio, and the Pennsyl- 
vania to publish the rate via Cincinnati in connection with each of their own lines 
from that point to Buffalo. 

In the meantime, competing shippers of the same article at Birmingham, Alabama, 
which is served by the Louisville & Nashville, the Southern, the Seaboard, and the 
Coast Line, would demand of all these railroads that the rates from Birmingham 
to Buffalo be proportionately changed so as to preserve their existing relationship 
with those from Atlanta to Buffalo. To this the Birmingham shippers are entitled 
under the Act. If the rate conferences were abolished, each of these railroads would 
have to handle this request separately. If the Louisville & Nashville should conclude 
to establish the new rate requested from Birmingham to Buffalo, this would also 
require the Illinois Central to publish the same rate via its northern junctions at 
Chicago and Indianapolis, and this railroad would therefore have to undertake 
separately to secure the concurrence of each of its northern connections at these junc- 
tions. The northern lines as a group could not consider the request of the Illinois 
Central together as they now do, but the latter would have to deal separately and 
successively with the New York Central, the Nickel Plate, the Wabash, the Erie, 
the Pere Marquette, the Grand Trunk, the Baltimore & Ohio, and the Pennsylvania. 
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I have mentioned only a few of the many through routes between Atlanta and 
Buffalo and related points which carriers and shippers would be entitled under the 
Act to have kept on a rate parity. Even as to this limited number of routes the 
statutory thirty-day period (between the date when the new rate is first filed over 
the joint route of the Southern and the Pennsylvania and the date when that tariff 
would become effective) would leave far too short an interval for all the separate 
conferences that would have to be held between individual southern and northern 
connecting lines. Accordingly, since the establishment of the rate over any one 
route earlier than over another would result in prohibited discrimination against ship- 
pers located on the latter route, and might also discriminate against connecting rail- 
roads, it would be inevitable that petitions for suspension of the proposed rate would 
be filed with the Commission in order that the new rates from all related points of 
origin over all the usual routes might go into effect simultaneously. It would be 
inevitable that the Commission would grant the suspension and order a hearing. At 
this hearing, which would be at least thirty days after the suspension, the carriers 
and shippers would present their respective positions. Probably most of these would 
not represent any objection to the original proposal, but only insistence that, if the 
reduction should be made, it should be applied over all existing routes equally, and 
that corresponding reductions in other rates should likewise be made to preserve 
existing rate relationships prescribed or approved by the Commission. 

The only result of such a procedure would be to bring before the Commission 
in the form of a litigated case practically every proposal for a rate change between 
important origins and destinations where any considerable number of through routes 
are available. This would be the result even if there were no substantial difference 
of view among railroads and shippers with respect to the proposed change. The 
litigation would provide the only legitimate means for getting all the interested 
parties together, which is now accomplished through the rate conferences. Ordinarily 
all the railroads involved in through routes are willing to join in a proposed change 
if it is extended to enough points to take care of all the routes in which they are 
involved, and to give the benefit of the proposed advantage equally to all the inter- 
ested shippers along their lines. However, it is necessary for them to be in a position 
to assure themselves, as they now do through the rate conferences, that this will be 
the case. In such instances litigation before the Commission would be a futile ex- 
pense and burden upon railroads and shippers alike. 

There is of course a relatively small proportion of cases where some or all of 
the carriers in one or the other of the two rate territories would refuse to concur. 
Under the present conference method this fact emerges practically at once. The 
nature and scope of the objections can then be given consideration, with at least the 
possibility that a way may be found to meet the objections by some modification 
of the proposal. If the rate-conference method were abolished, and negotiations had 
to be limited to a series of successive discussions between separate and insulated 
pairs of connections, none knowing the position taken by the others, it would be 
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impossible to determine before litigation whether an adjustment could be reached or 
not. If a southern railroad should be able to obtain a northern partner for a change 
which it desired in a joint through interterritorial rate to the North, while other 
northern roads opposed the change, then obviously the latter would go to the Com- 
mission and institute a suspension proceeding to protect the existing rates. This is 
done today wherever the conference procedure fails to produce agreement, and one 
pair of connections is willing by independent action to make a rate effective which 
the carriers that participate in competing through routes are unwilling to meet. At 
present, however, because of the conferences, a railroad does not have to go to the 
Commission until it is fully convinced of the necessity of doing so, as a result of its 
knowledge of the position of the other roads acquired through the conference 
procedure. 

If that procedure were abolished and its place taken by a series of successive 
separate conferences between connections, a road would generally go to the Com- 
mission without fully knowing the position of the other roads that it was challenging, 
and might well find after the proceeding before the Commission had commenced 
that the controversy could be settled by a relatively minor change in the scope of 
the proposal. The conference procedure affords a method for making such mutual 
understanding possible in advance, and for working out solutions on which the 
parties can agree without the necessity of resorting to litigation. If the conferences 
should be abolished as unlawful, the result would be that wherever several joint 
routes existed, practically all adjustments of rates over any one of these would have 
to be worked out as a part of, and in the course of, litigation. From this no real 
advantage would result, but on the contrary the outcome could only be complication, 
delay, and expense for all concerned. Under the present method, the time and effort 
of the Commission are saved for cases where its services are really needed because 
the parties themselves cannot work out solutions for their conflicting claims. At the 
same time, it seems unnecessary to add that, under the conference method as it 
exists today, any shipper who is dissatisfied by failure to obtain a rate reduction 
which he desires is always free to take his case to the Commission, and the con- 
ferences are thus never able to deprive any shipper of the reasonable and nondis- 
criminatory rates to which he is entitled by law. 

It is apparent from the foregoing review of a practical case such as occurs almost 
daily in the field of rate proposals that interterritorial rates between points in two 
different rate territories cannot be practically or promptly made or changed without 
consultation among all of the competing railroads in each of the two territories. 
This is because each railroad in one territory is a partner of all the competing roads 
in the adjacent territory, and is not allowed to treat them differently. Accordingly, 
a southern road which is a partner of all the northern roads must, before putting 
into effect a joint rate with any one of them, find out the postion of the others. To 
attempt to do this separately rather than through a single conference would introduce 
wholly futile and useless complications into the process. In the same way each 
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northern railroad is a partner of all the southern competing lines, and must, before 
putting into effect a rate with any one of them, inform itself as to the position of the 
others. The only practical and convenient way of effecting these interchanges is 
through the rate associations of the two territories. If each railroad in one territory 
could only deal one at a time with those in the other territory, it would be impossible 
ever to agree upon joint through interterritorial rates which would meet the statutory 
standards; all such rates would have to be established through the cumbrous and ex- 
pensive processes of litigation. 
IV 

A suspicion has been created by those opposed to the rate conferences that some- 
how, if all the railroads in one rate territory are permitted to confer simultaneously 
with all their connections in another territory in the manner described above, such 
consultation necessarily produces discrimination against the territory of a railroad 
which proposes a rate reduction. This is the ground on which it is suggested that 
Georgia and the South have an interest in demanding that the rate conferences should 
be outlawed under the antitrust laws. The argument is that if all the railroads in 
one rate territory, ¢.g., the North, are permitted to consider together a proposal for 
a rate reduction received by them from one or more of their connections in another 
territory, ¢.g., the South, the former will be more likely to find reasons for refusing 
to concur in the proposed reduction than if each northern road were compelled to 
reach its decision separately and in isolation, and without knowing what the other 
northern roads would do. Thus it is said that the practice of consultation through 
the rate conferences has a tendency to discourage rate reductions that might other- 
wise be made. 

It is then further suggested that anything which discourages or impedes rate 
reductions from the South to the North (but apparently not from the North to the 
South) discriminates against the South. This suggestion is founded on the fact that 
admittedly certain rates between the South and the North, including the class rates 
and certain commodity rates, are or have been on a higher mile-for-mile level than 
rates in the North, although many other northbound interterritorial rates on im- 
portant southern products are at or below the northern mileage level. It is suggested 
that while these higher southern rates are obviously not discriminatory in the sense 
prohibited by the Interstate Commerce Act, since in many cases they have actually 
been prescribed or approved by the Commission, nevertheless in some sense it is 
“discriminatory” against the South to follow any practice, such as the rate-conference 
procedure, which might possibly discourage, or interpose any obstacle to, their 
reduction. 

This argument, which is conceived for the purpose of inspiring the South with 
opposition to the rate conferences, rests on a radical repudiation of the policy and 
philosophy of rate regulation embodied in the Interstate Commerce Act, and also 
upon what can only be described as a tragic failure to perceive and understand the 
true interests of the South. 
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The suggestion that it is somehow discriminatory to refuse to reduce rates which 
are higher, mile for mile, than rates on like articles between other points, even though 
the higher rates are not themselves discriminatory under the Act, involves a complete 
failure to understand the provisions of the Act with respect to discrimination. Under 
the Interstate Commerce Act, as at common law, rates are not discriminatory merely 
because they happen to be on a higher mileage level than rates on the same article 
between other points.** The Interstate Commerce Act creates no such arbitrary 
yardstick of discrimination, which, if adopted, would require that rates should be 
on the same mileage level between all points in the United States irrespective of 
traffic and transportation differences. Any such requirement would totally disrupt 
the commerce of the country. Under the Interstate Commerce Act departures from 
arithmetical rate equality are justified by what are known as differences in trans- 
portation conditions, including differences in the cost of transportation in the dif- 
ferent rate territories due to building costs, operating costs, differences in traffic 
volume, and the like.*® Whether such differences in transportation conditions actu- 
ally exist as to justify arithmetical differences in rates is obviously not a matter which 
can be determined by the free operation of competition, but only by the judgment 
of some expert body. Accordingly, the Interstate Commerce Act confers on the 
Commission exclusive jurisdiction to determine what rates are discriminatory and 
what are not.*” It would be completely disruptive of the unity and effectiveness of 
regulation under the Act if it were now held that there is some other kind of dis- 
crimination, different from that prohibited by the Act, which the railroads commit 
by charging rates on different mileage levels even where those rates have the sanction 
of Commission approval. This would, however, be the necessary consequence of 
holding that it is illegally discriminatory for the railroads to engage in rate con- 


*5In a long line of decisions, the courts have held that the provisions of sections 2 and 3 of the 
Interstate Commerce Act do not require a uniform level of rates and charges, and that the Act does not 
prohibit arithmetical differences in rates, nor all discriminations and preferences, but only those that are 
undue, unjust or unreasonable. Interstate Commerce Commission v. Baltimore & O. R. R., 145 U. S. 
263, 276 (1892); Manufacturers Ry. v. United States, 246 U. S. 457, 481 (1918); Nashville Ry. v. Ten- 
nessee, 262 U. S. 318, 322 (1923); United States v. Illinois Central R. R., 263 U. S. 515, 521 (1924); 
Board of Trade v. United States, 314 U. S. 534, 546 (1942); Barringer & Co. v. United States, 319 U. S. 
1, 6, 13 (1943). 

°° The courts have held that, in determining whether a particular arithmetical difference in rates con- 
stitutes an undue, unjust or unreasonable discrimination, the standard to be applied is a “transportation 
standard,” that is to say, a standard derived from an examination of the conditions under which the 
transportation service is to be performed. This was stated by Mr. Justice Brandeis in the following lan- 
guage: “To bring a difference in rates within the prohibition of section 3, it must be shown that the 
discrimination practiced is unjust when measured by the transportaton standard. In other words, the 
difference in rates cannot be held illegal, unless it is shown that it is not justified by the cost of the 
respective services, by their values, or by other transportation conditions.” United States v. Illinois Cen- 
tral R. R., 263 U. S. 515, 524 (1924). See also Texas & Pacific Ry. v. United States, 280 U. S. 627, 
638 (1933). And see I. L. SHaRFMAN, THE INTERSTATE COMMERCE Commission III-B, 685-687 (1936). 

*™ “Tt is not disputable that from the beginning the very purpose for which the Commission was 
created was to bring into existence a body which from its peculiar character would be most fitted to 
primarily decide whether from facts, disputed or undisputed, in a given case preference or discrimination 
exsted.” White, C. J., in United States v. Louisville & Nashville Ry., 235 U. S. 314, 320 (1914). See 
also Manufacturers Ry. v. United States, 246 U. S. 457 (1918). 
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ferences, because these might have the effect of interposing an obstacle to the reduc- 
tion of a rate that is on a higher mileage level than some other rate. 

Not only does the argument now under discussion ignore and repudiate the 
policy of the Interstate Commerce Act with respect to what constitutes discrimina- 
tion, it also contravenes the policy of the Act with respect to rate reductions. That 
argument assumes that under the antitrust laws shippers are legally entitled to pro- 
gressive reductions in railroad rates, below the reasonable maximum fixed by the 
Commission, to the lowest point to which such rates can be driven by the free and 
untrammeled operation of competition. This view in turn presupposes that Con- 
gress has adopted for railroad rates a policy, based on the postulate of free com- 
petition, that, even though prices at times sink to levels so low as not to be remu- 
nerative, this condition promotes the public interest and should accordingly be 
enforced by law. Of course, Congress has not done this; the Interstate Commerce 
Act embodies the opposite philosophy. As has been pointed out above, the Act 
prescribes as one of the standards of rate reasonableness that rates must be adequate 
to yield revenues sufficient to enable the carriers, under honest, economical and 
efficient management, to provide an adequate national transportation service.** In 
other words, the rates to be reasonable must be remunerative. 

Accordingly, it is simply not true that shippers are entitled by law to competitive 
rate reductions below the reasonable maximum rates established by the Commission. 
They are only entitled to rates which are reasonable under the standards prescribed 
by the Act, and not to any other kind of “reasonable” rates. There cannot be two 
legal standards governing the reasonableness of rates any more than there can be 
two legal standards for the determination of what constitutes discrimination. In 
both instances, the only legal standard possible is that which is prescribed by the 
Act, and the Act does not permit competitive rate reductions below the level of 
reasonably remunerative rates. 

While the Interstate Commerce Commission since 1920 has been in a position 
to prevent the reduction of rates to unreasonably low levels by exercising its power 
to issue so-called “minimum-rate orders,”*® it is not true that, in the absence of such 
an order by the Commission, shippers are entitled to any reduction, however great, 
that free competition would bring about. The question of whether a proposed 
rate reduction would make the resulting rate unduly low is one which, under the 
Act, goes not merely to the exercise of the Commission’s minimum-rate power, but 
is also an element in the statutory standard determining the reasonableness of the 
rate. If the effect of the reduction would be to make the resulting rate unduly low, 
then that rate, irrespective of any minimum-rate order issued by the Commission, 
would be unlawful under the Act as not conforming to the prescribed standard of 
reasonableness, and the Commission has frequently so held. In passing upon the 


38 Interstate Commerce Act, section 15a(2). 41 Strat. 488 (1920), as amended, 49 U. S. C. §15a(2) 


(1940). 
3° Interstate Commerce Act, section 15(1). 41 Stat. 484-488 (1920), as amended, 49 U. S. C. 


§15(1) (1940). 
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power of the railroads to reduce their rates to meet competition the Commission has 
repeatedly said that such reductions, to be lawful, must not make the resulting rates 
unreasonably low.*° 

It is, therefore, obvious that even if the rate conferences should have the effect 
of discouraging rate reductions in certain instances, they would not thereby neces- 
sarily deprive shippers of any rates to which the latter are lawfully entitled, nor 
would they necessarily contravene the policy of the Interstate Commerce Act. On 
the contrary, in so far as the conferences serve, by informing the judgment of the 
carriers, to aid them in avoiding those competitive reductions which are unreason- 
able and, therefore, unlawful under the Act, they affirmatively promote the policy 
of the Act and assist the railroads in conforming to its prohibition against unreason- 
ably low competitive rates. For the latter purpose, consultation and conference are 
indeed indispensable, since, in order to determine whether a rate is unreasonably 
low by the standards of the Act, it is not sufficient merely to determine whether 
the rate is compensatory for the particular railroad which proposes to put it into 
effect; it must also be tested by comparison with related rates that are applicable 
over other railroads and competing routes to determine what effect the proposed 
reduction would have upon the earnings of all the carriers interested in the particular 
rate adjustment.** That the Act so requires has been repeatedly held by the Com- 
mission with the approval of the courts. 


Thus, in Ex-Lake Iron Ore from Chicago to Granite City, the Commission said: 


Plainly we are justified in condemning a rate on the ground that it is unreasonably 
low, where it is shown that it will cause loss rather than gain to the publishing road or 
roads and will thus impose a burden upon other traffic. In suspension proceedings, in 
view of the burden of proof, we are justified in condemning a proposed rate, protested as 
too low, if the carriers which sponsor it do not sufficiently show that it will cause gain 
rather than loss. But our authority, in our opinion, goes further. We are justified in 
condemning a proposed rate as too low if the evidence warrants the conclusion that it 
will, because of its lowness, tend to precipitate changes in rate structure or in traffic which 
will be harmful to the public interest, having in mind our responsibility for railroad earn- 
ings in general under section 15a.‘ 


Again, in Gasoline from San Francisco Bay Points to Ogden, Utah, the Com- 
mission said with reference to two decisions of the Federal courts: 


The broad purpose of and the ultimate responsibilities imposed upon us by both the 
old and the new section 15a(2) are the same, namely, in prescribing rates to give “due 
consideration . . . to the need of revenues sufficient to enable the carriers, under honest, 


“° East St. Louis Cotton Oil Co. v. Baltimore & O. R. R., 243 I.C.C. 43, 46 (1940); Petroleum from 
South Atlantic Ports to Southeast, 244 I.C.C. 23, 29 (1941); Macaroni between Western Trunk-Line and 
Southwestern Territories, 238 I.C.C. 121, 124 (1940); Express Merchandise from Cincinnati to South, 
210 L.C.C. 89, 93 (1935); Lake and Rail Class and Commodity Rates, 214 I.C.C. 93, 118 (1936); Atlantic 
City Coal Dealers Credit Bureau v. Atlantic City R. R., 209 I.C.C. 737, 741 (1935). 

“* Ex-Lake Iron Ore from Chicago to Granite City, 123 I.C.C. 503, 504 (1927); Salt Cases of 1923, 
92 IL.C.C. 388, 410 (1924); Coal from Indiana to Illinois, 197 I.C.C. 245 (1933); 200 I.C.C. 609, 621 
(1934); Sugar from New Orleans to Arkansas, 243 I.C.C. 703, 708 (1941). 

*? 122 LC.C. 503, 504 (1927). 
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economical, and efficient management, to provide . . . adequate and efficient railway trans- 
portation service.” See United States v. Louisiana, 290 U. S. 70. 

In Jefferson Island Salt Mining Company v. United States, 6 Fed. (2d) 315, referring 
to the enlarged powers conferred upon us by amended sections 13, 15 and 15a, the Court 
said: 

“By these sections the Commission is now empowered to raise the rates, not merely 
because noncompensatory to the carrier receiving them, but because they are unjust or 
unreasonable from the point of view of other carriers and localities.” 

In Anchor Coal Company v. United States, 25 Fed. (2d) 462, 471, the following 
appears: 

“Of course, since the passage of the Transportation Act of 1920 the Commission has 
the right to prescribe minimum rates, and we agree with the Commission that a con- 
struction of the law is too narrow which limits its right to prescribe such rates to cases 
where the rates proposed are unreasonable per se, or are so low as to cast a burden on 
other traffic. It has the right to prescribe minimum rates also to prevent ruinous rate 
wars and to guarantee reasonable earnings, not only to the carrier affected but also to 
competing carriers, who may labor under a higher cost of doing business.”** 


The Commission further expounded the law on this subject in its report in Coke 
from Southern Points to Southern Ports, in the following language: 


It is obviously our duty to prevent rate wars between competing carriers, under which 
they reduce rates below a reasonable basis in an effort to capture traffic handled by their 
competitors and are met by corresponding reductions calculated to hold the traffic to the 
lines of the carriers already handling it. Eventually we could end such a rate war under 
Section 1 of the Act by permitting retaliatory reductions until one or the other rate became 
per se unreasonably low. If this course were followed, certain shippers temporarily would 
obtain the advantage of rates below a reasonable basis, but the shipping public would 
eventually foot the bill, either through increased rates on other traffic or deterioration of 
ervice., 


From the foregoing unanimous course of authority, as well as the plain and 
obvious policy embodied in the Interstate Commerce Act, it is clear that no shipper, 
state, or section is unlawfully discriminated against, or in any other way deprived 
of any legal right, by the fact that the rate conferences may in certain instances have 
a tendency to discourage rate reductions which the forces of competition might other- 
wise bring about, but which would have a destructive effect on the revenues of the 
railroads. 

The interest of the South in the destruction of the rate conferences is being en- 
listed on the representation that if in some way the restrictions of the Interstate 
Commerce Act could be nullified, and railroad rates thrown open to the free play 
of competition, reductions would result in those higher northbound interterritorial 
rates of which the South complains, and southern shippers would thereby be advan- 
taged. The argument rests upon the contention that it would be to the interest of 
the South if the rate structure of the country were more flexible and fluid, and more 
responsive than it is, under regulation, to the sudden and multiple changes that 


“* 198 I.C.C. 683, 697 (1934). 
“* 204 LC.C. 767, 773 (1934). 
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would result if the railroads constantly lowered their rates to take business away from 
one another. I venture to suggest that nothing would be more disadvantageous than 
this to the South, or more effective in defeating its attainment of the advantageous 
rate relationships which it desires with other sections of the country. Presumably 
and purportedly, what the South desires is a stable rate relationship of equality with 
the North. Such a desire cannot be gratified without reasonable stability in the 
rate structure, since what the South seeks is assurance that the desired rate relation- 
ship will be maintained with some degree of permanence. 

Nothing could more effectively frustrate the demands of the South in this respect 
than for the philosophy of a fluid rate structure to triumph over the philosophy of 
regulation embodied in the Interstate Commerce Act. If the former philosophy 
should supersede the latter as the basis of our transportation law, the hope of any 
stable relationship between southern and northern rates would become an empty 
dream. If rate relationships were to be made a plaything of the unrestricted forces 
of competition, and were cut loose from the regulatory restrictions and voluntary 
procedures which give to them the degree of stability that they now have, there 
would be no way whatever by which the South could be assured that her rates would 
bear the relationship that she desires to the northern rate level, or any certain rela- 
tionship whatever. On the contrary, the forces of unrestricted competition not only 
might, but almost certainly would, drive down rates in the North to levels below 
those which the same forces would produce in the South. -If this were so, the South 
would no longer have any recourse in effective regulation by which to redress the 
balance. The South should, therefore, realize that its hope of obtaining the level of 
rates which it professes to desire lies in the continuance of the effective restraints on 
competitive rate making which are embodied in the Interstate Commerce Act. It has 
been my purpose in this paper to show that the existence and operation of the rate 
conferences are not only in exact accord with the policy of those regulatory restraints, 
but are essential to make them effective. 
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CAN EXISTING REGIONAL DIFFERENCES IN CLASS- 
RATE LEVELS BE JUSTIFIED”* 


D. Puiuire Lockuint 


It is the purpose of this paper to examine the arguments used in defense of the 
present regional differences in the levels of class rates. The discussion may well 
begin with a summary of certain facts regarding the differences in rate levels, al- 
though these facts are by this time well known to those who have been concerned 
with the problem: 

1. The scales of first-class rates applicable in the five rate territories vary con- 
siderably in their levels. The levels are substantially higher in southern, western 
trunk-line, southwestern, and mountain-Pacific territories than in eastern, or official, 
territory. 

2. Although precise comparison of the levels of first-class rates is difficult, partly 
because the relation between the rates varies at different points in the distance scales, 
and partly because actual rates are not always made strictly on the scales, a general 
statement regarding the relationships of the scales may be made. The study made 
by the Board of Investigation and Research gave the following relationships, taking 
the official-territory scale as 100:" 


CLG SRS Cer ee ne SEPRRED, Regia net pr aT ee ge 100 
NE otic rE as each in tee Se N ind Kosh pS Bim RSS 139 
Western trunk-line 
(Lio ooo 1 AD aay ApS ACSI ar Ds om wea ae ta At RE epee ae 128 
OL 631-3) | | Seg Pa eAR cy 2 COMED OF OGM Str aera area 146 
URN Pe re Mees in 8 as nthe ec ot hace acini 161 
ERED Arges | Porte eee ye Sra pa oer ne 184 
Seu YI 1S es ta 161 
MVM RISPE AGING oe. cece reese rts ei amas cath aie 166 


3. The relatives shown above also express the approximate relationships of rates 
on individual commodities moving on class rates when the ratings on such 
commodities are the same, in percentage of first-class rates, in the various terri- 


*This paper was prepared before the announcement of the Supreme Court’s decision upholding the 
order of the Interstate Commerce Commission in the Class Rate case. See the Foreworp to this sym- 
posium. The rate levels discussed here are those which were in effect at the time of the Commission’s 
investigation, and which remained in effect until the litigation over the Commission’s order was termi- 
nated by the recent decision of the Supreme Court. [Ed.] 

+ A.B. 1920, Middlebury College; A.M. 1922, Harvard University; Ph.D. 1926, University of Illinois. 
Professor fo Economics, University of Illinois. Director of Interterritorial Freight Rate Studies, Board of 
Investigation and Research, 1942-1943. Author of Economics oF TRANSPORTATION (3d ed. 1947). 

+ BoarD OF INVESTIGATION AND RESEARCH, REPORT ON INTERTERRITORIAL FreicHT Rates, H. R. Doc. 
No. 303, 78th Cong., 1st Sess. 20 (1943). ‘These relationships have been changed somewhat by reason 
of the larger increases in rates in eastern territory than in the other territories authorized in Ex parte No. 
148, 264 I.C.C. 695 (1946), and Ex parte No. 162, 266 I.C.C. 537 (1946). 
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tories. Thus, if an article is rated 50 per cent of first class in any two territories, 
the relationships of the rates in the two territories are approximated by the relatives 
shown above. Differences in classification ratings in the different territories, how- 
ever, make the differences in the rate levels on some commodities greater, and on 
others less, than the differences in the levels of the class-rate scales. 

4. On many articles lower ratings have been given in the South or West, often 
by means of classification exceptions, in order to bring the rate level on the com- 
modity in question to the level prevailing in official territory, or nearer to that level. 
The same result is accomplished in other instances by providing commodity rates 
in the South or West on certain articles which move on class rates in official territory. 

5. On many commodities which practically always move on commodity rates in 
all territories the rate levels also differ considerably in the various territories. Re- 
gional variations in the rate levels on such commodities are usually less than are 
found in the levels of class rates. There are some commodities generally moving on 
commodity rates on which the rates are as low in the South as in eastern territory, 
and some on which the southern rate level is lower. In the Class Rate Investigation 
the Interstate Commerce Commission mentioned the following commodities as 
among those which take lower rates in the South than in official territory: brick; 
fertilizer and fertilizer materials; coke; lime; logs; pig iron; lumber; pulpwood; 
sand, gravel, crushed stone, and slag; iron and steel scrap; sulphuric acid; and iron 
ore.2 The common belief, however, that commodity rates in the South are always, 
or nearly always, lower than in official territory is not warranted. 

6. Articles on which lower rates have been voluntarily provided in the South 
and West, or interterritorially from the South and West, either by means of classifi- 
cation exceptions or by commodity rates, tend to be commodities which have come 
to have considerable traffic importance; that is, they are products of industries which 
have become important in the economy of the areas concerned and which furnish 
important amounts of traffic to the railroads. 

7. Over a period of years the Interstate Commerce Commission, in numerous 
cases which have come before it, has required or approved reductions in rates from 
the South to the North on particular commodities, sometimes reducing them to 
approximately the northern level,® at other times reducing them so that they ex- 
ceeded the northern level by only 10 per cent or less.‘ 

? 262 LLC.C. 447, 593-600 (1945). 

®In the Class Rate Investigation, id. at 603, the Commission listed the following instances of such 
action: Brick and Clay Products in the South, 88 I.C.C. 543 (1924); American Distilling Co. v. Akron, 
C. & Y. Ry., 140 I.C.C. 633 (1928); Krupp Foundry Co. v. Southern Ry., 148 I.C.C. 743 (1928), 156 
I.C.C. 415 (1929); Hosiery from Southern Points, 156 I.C.C. 117 (1929); Cullet in Southern Territory, 
169 I.C.C. 153 (1930); Eastern Tanners Glue Co. v. Southern Ry., 171 I.C.C. 213 (1930); Stone, Marble 
and Slate from or to Southern Points, 183 I.C.C. 611 (1932); Muscle Shoals White Lime Co. v. Akron 
& B. R.R., 205 I.C.C. 273 (1934); Coke from Alabama and Tennessee to Central Territory, 208 I.C.C. 
281 (1935), 215 I.C.C. 384 (1936); Sugar from Gulf Port Groups to Northern Points, 234 I.C.C. 247 
(1939); State of Alabama v. New York Central R.R., 235 I.C.C. 255 (1939), 237 LC.C. 515 (1940); 


Alabama By-Products Corp. v. Ahnapee & Western Ry., 256 I.C.C. 649 (1943). 
“For example, Paper, Official-Illinois Territories to South, 234 I.C.C. 81 (1939), 238 I.C.C. 104 
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8. Notwithstanding the many articles on which the southern and western rate 
levels, or interterritorial rates from the South or West, have been reduced to the 
official territory level, or nearly thereto, it remains true that on a great many com- 
modities higher rates prevail in the South and West, and interterritorially, than 
apply for equal distances in official territory. The interterritorial rates on such articles 
frequently represent a blend of the rate levels in the origin and destination territories, 
and are therefore higher than the level applying within official territory. 


g. It is obvious that these differences in rate levels may often impose a handicap 
on producers in southern and western territories in attempting to sell goods in offi- 
cial territory in competition with producers located in official territory. 


ATTEMPTED JUSTIFICATION OF REGIONAL DiFFERENCES IN Rate LeEvELs 


Three main arguments have been advanced in an effort to justify existing dif- 
ferences in class-rate levels. The first is that there are substantial differences in 
transportation costs in the different rate territories. The second is that there are 
differences in the “distribution of the transportation burden” in the different terri- 
tories that arise from differences in the composition or “consist” of the traffic. The 
third is that the existing rate structures in the South and West are advantageous to 
those areas, and that equalization of the levels would adversely affect the South and 
West. Each of the three arguments stated will be examined in turn. 


Regional Differences in Transportation Costs 


There are many cases in which the Commission has, in the past, referred to less 
favorable transportation conditions in the South and West as a justification of higher 
levels of rates in those areas. That transportation conditions were less favorable in 
the South than in eastern territory came to be considered almost axiomatic.’ In 
1935, however, in Cotton, Woolen, and Knitting Factory Products,’ southern ship- 
pers contended that transportation costs were lower in the South than in the North. 
The Commission was not convinced that such was the case, and said: “If necessary 
corrections of inequalities, especially as to length of haul, were made, and the com- 
parisons were made of properly comparable figures and periods of time, this record 
would show affirmatively that southern territory should continue to be considered 
higher rated territory than official territory.”’ As late as 1939 the Commission, in 
Divisions of Rates, Official and Southern Territories made a specific finding that 
transportation costs were higher in the South than in the North, although the northern 


(1940); Livestock to and from the South, 253 I.C.C. 241 (1942); Schoen Bros., Inc. v. Erie R.R., 258 
1.C.C. 471 (1944); Cotton, Woolen, and Knitting Factory Products, 258 I.C.C. 471 (1944); Florida 
Railroad Comm'n v. Atlantic Coast Line R.R., 264 I.C.C. 365 (1946). 

5 For illustrative cases in which less favorable conditions in the South have been mentioned, see 
Class and Commodity Rates, 38 I.C.C. 411, 430 (1916); Commercial Club of Carrollton v. Director Gen- 
eral, 55 I.C.C. 697, 700 (1919); Barytes from Tennessee, 43 I.C.C. 334, 337 (1917); Cincinnati Ass’n 
of Purchasing Agents v. Louisville & N. R.R., 89 I.C.C. 285, 294 (1924); Eastern Livestock Cases of 
1926, 144 I.C.C. 731, 766 (1928); Blue Ridge Glass Corp. v. Akron & Barberton Belt R.R., 182 I.C.C. 
493» 495 (1932). 
® 211 LCC. 692 (1935). 


"Id. at 723. § 234 LC.C. 175 (1939). 














498 Law anp ConTEMPORARY PRoBLEMs 


carriers contended that costs in the two territories were substantially equal.® Later in 
the same year, however, doubts about the truth of the contention that transportation 
costs were higher in the South than in the North were expressed in the so-called 
Southern Governors’ Case.'° The Commission said: “The freight traffic density in 
the southern region is considerably lower than that in the eastern district. This, 
taken by itself, would suggest higher costs therein. But other factors, such as lower 
investment, lower terminal cost, etc., appear largely to offset the lower density.” 
The Commission concluded that “the cost of transporting the articles named in the 
complaint from producing points in the South into the North, compared with that 
of transporting like articles within the North, does not justify the maintenance 
thereon of higher levels of rates than are applicable on like articles within the 
North.”’* Commissioner Eastman, however, was not convinced that transportation 
costs were as low in the South as in official territory, and expressed the opinion that 
they were actually higher.’* Commissioner Miller also felt that the cost studies 
relied upon were inconclusive.’* 

Although it was not until 1939 that the Commission showed signs of questioning 
the belief that transportation costs were substantially higher in the South than in 
eastern territory, two cost studies made somewhat earlier by the Bureau of Statistics 
of the Commission, one published in 1930'° and the other in 1938,’* indicated that 
transportation costs in the South compared very favorably with those in the East.’7 
Notwithstanding the limitations of these cost analyses, they served to bring out the 
fact that regional differences in transportation costs were not great, and that the 
costs in the South were as low as those in official territory, or slightly lower. 

A more elaborate analysis of regional differences in railroad transportation costs 
was made by Dr. Ford K. Edwards, of the Bureau of Transport Economics and 
Statistics of the Interstate Commerce Commission, in connection with the Class Rate 
Investigation of 1939, and this study was embodied in various exhibits introduced in 
that proceeding. One feature of the Edwards study that distinguished it from 
earlier studies of the Bureau of Statistics was that it determined costs separately for 
trafic handled in the different classes of equipment—tank cars, box cars, gondola 
and hopper cars, and others. This procedure remedied in part the weakness inherent 
in the use of average costs, which do not take into consideration differences in the 
nature or composition of the traffic, since it recognized such differences to the extent 
that they resulted in the use of different types of equipment. The results of the 


° Id. at 189. 

2° State of Alabama v. New York Central R.R., 235 I.C.C. 255 (1939). 

11 Id, at 307. 12 Id, at 326. 18 Td, at 343-345. 
4 Td. at 348. 


18 STATEMENT No. 3018, TERRITORIAL VARIATION IN THE Cost OF CaRLOAD FREIGHT SERVICE ON STEAM 


Raltways IN THE UNITED STATES FOR THE YEAR 1928. 

16 STATEMENT No, 3812, TERRITORIAL VARIATION IN THE Cost OF CARLOAD FREIGHT SERVICE ON 
Crass-I STEAM RaILways IN THE UNITED STATES FOR THE CALENDAR YEAR 1936. 

17 The results of these studies are summarized in Boarp OF INVESTIGATION AND RESEARCH, REPORT ON 
INTERTERRITORIAL FreicHT Rates, H. R. Doc. No. 303, 78th Cong., 1st Sess. 252-255 (1943). 
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Edwards cost study and of other cost studies introduced in the Class Rate Investiga- 
tion were summarized by the Commission in its report in the investigation. The 
Commission stated its final conclusions on this question as follows: “The various 
comparisons of territorial costs reviewed hereinabove show that there is little signif- 
icant difference in the cost of furnishing transportation in the South as compared to 
the East, excluding the Pocahontas territory. The figures both for the year 1939 
and the period 1930-39 indicate that, taken as a whole, the costs in the South are 
equal to or a little lower than those in the East. If the period 1937-41 is used, the 
costs in the South are substantially lower than those in the East.”1® 

So far as costs in the West were concerned, the Commission’s conclusions were 
expressed in the following language: “Comparisons based on the year 1939 and the 
period 1930-1939 show the over-all cost of rendering transportation service in the 
western territory to be between 5 and 10 per cent higher than in the East, excluding 
the Pocahontas territory. If the year 1941 were used, this difference would be re- 
duced to 5 per cent or less.”?® 

Two commissioners—Porter and Barnard—found the Edwards cost study uncon- 
vincing. Both criticized the study on the ground that it did not take into considera- 
tion differences in the “consist” of traffic.2 As previously pointed out, however, the 
Edwards study did recognize differences in the composition of traffic to some extent 
in that separate calculations were made of the cost of handling traffic in the various 
types of equipment. This procedure recognized that the cost of transporting a com- 
modity which moves in box cars may be quite different from the cost of transporting 
a commodity which moves in gondola cars, but that the cost of transporting one com- 
modity in box cars will not differ very much from the cost of transporting another 
commodity in box cars except as average loading, loss and damage claims, and special 
service requirements may differ. In cost study the only differences in composition 
of traffic that are significant are differences that affect costs. 

The other main criticism of the Edwards cost study made by Commissioners 
Porter and Barnard was that it did not purport to show differences in the costs of 
transporting class traffic in the different territories. If the Edwards cost study had 
attempted to compare the average cost of transporting class traffic in the East, what- 
ever it might consist of, with the cost of transporting class traffic in the South, 
whatever it might consist of, the study would then really be open to the criticism 
that it was a comparison of unlike things, and did not recognize differences in the 
nature of the traffic. This is so for two reasons: first, because some things which 
move on class rates in one territory move on exception ratings, or on commodity 
rates, in another; and second, because even if the same articles moved on class rates 
in all territories, differences in the relative volume of different articles having differ- 
ent transportation costs might distort the figures. 


4° Class Rate Investigation, 1939, 262 I.C.C. 447, 591 (1945). 

1° Thid. 

*°See dissenting opinion of Commissioner Porter, 262 I.C.C. 447, 716-719; and of Commissioner 
Barnard, id. at 728-729. 
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In the preceding paragraphs it has been assumed that differences in the levels of 
class rates in the various rate territories would be justified if there were substantial 
differences in transportation costs. This is a reasonable assumption. It may be 
noted in passing, however, that differences in the average transportation costs among 
the different rate territories are less than the cost differences that exist. within the 
various rate territories. As a practical matter it has been found expedient to ignore 
many of these differences in cost in different portions of a rate territory, or on dif- 
ferent railroads serving the same territory, and to have a single level of class rates 
over wide areas. Of course there are numerous exceptions to this policy, as is evi- 
denced by the special treatment afforded New England, and part of Michigan, in 
eastern territory, and of Florida in southern territory, and the special treatment 
afforded short and weak railroads generally. Notwithstanding these exceptions, sub- 
stantial differences in transportation costs have for practical reasons been ignored 
in setting up intraterritorial class-rate structures. This fact is pointed out to draw 
attention to the fact that a uniform level of class rates throughout the United States 
would not be such a radical step as it is sometimes portrayed as being. 

Argument over the extent to which regional differences in transportation costs 
should be reflected in differences in class-rate levels is purely academic if there are no 
substantial differences in cost. The Edwards cost study, along with the earlier 
examinations of the question, bears out the contention that the differences in cost 
are slight. 

It may be worth while to discuss one of the reasons why the findings of the 
Edwards study that transportation costs were as low in the South as in the North 
were difficult to accept at first, and were received with some skepticism. The find- 
ings did not seem to square with the financial results of railway operations as ex- 
pressed by the relation of net railway operating income to investment in property, 
or to property valuations, since for many years the southern railroads had made a 
poorer showing than the eastern railroads. It was this situation which caused Com- 
missioner Eastman to question the Commission’s conclusion in the Southern Gov- 
ernors’ Case that transportation costs were not greater in the South than in the 
North.2!_ The same point was raised in the Class Rate Investigation. ‘The southern 
carriers argued that if the costs were less in the South than in the East, as the 
Edwards cost study seemed to indicate, and if the rate level in the South was higher, 
as was conceded, then the southern railroads should have earned a larger rate of 
return on their investment than the northern railroads, whereas the reverse was the 
case. It is true that in the years 1930 to 1936, inclusive, the railroads in the southern 
region did earn a lower rate of return on their investment than did the railroads 
in the eastern district? This might be attributed, in part, however, to the lower 
passenger fares in the South, and to the low revenues from this source. Average 
freight revenues per ton-mile in the South were from 3 to 5 per cent higher than 


*1 State of Alabama v. New York Central R.R., 235 I.C.C. 255, 343-345 (1939). 
2? See BOARD OF INVESTIGATION AND RESEARCH, Op. cif. supra, note 17, at 265. 
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in the East, but the revenues per passenger-mile in the South were lower than in 
the East. Although the earnings of the southern railroads were less favorable than 
those of the eastern railroads in the period 1930 to 1936, later years have shown the 
southern railroads to be earning more generous rates of return than the roads in 
the eastern district.2* This fact was noted by the Interstate Commerce Commission 
in the Class Rate Investigation. The Commission showed that the rates of return 
earned in recent years by the southern and the eastern railroads on their reported 
investment in railway property, plus cash, materials, and supplies, had been as 
follows :** 


Southern Region Eastern District 
(OO ge a crc een ene a oa par area rr Ire 2.52 per cent 2.67 per cent 
URS Secon: eer oe ewer ee 2.35 per cent 2.27 per cent 
ore a Dan Sateen Sen 1.90 per cent 1.26 per cent 
RET ne Seer rere 2.50 per cent 2.34 per cent 
SRE aG ek hae Se Mage ait n eins 2.57 per cent 2.66 per cent 
SY reer ert sere oer rere 4.24 per cent 3.62 per cent 
MQW ich sees carevs sales tickers a) «tren tustst bon 216 6.51 per cent 4.90 per cent 
SSEESE aA ro ree eee metres 5-73 per cent 4.32 per cent 


The table shows that only in 1936 and in 1940 did the southern railroads fail to 
show better earnings than those in the eastern district. It is significant that subse- 
quent developments have also shown the southern roads to be better earners than 
the eastern roads. In June, 1946, when the Interstate Commerce Commission per- 
mitted the railroads to restore temporarily the war-time increases in rates*® which 
had originally been authorized in 1942”° but which had been subsequently suspended, 
it permitted an additional increase of 5 per cent in official territory because of the 
low earnings of the railroads in the eastern district. The Commission noted that 
in 1945 the railroads in the eastern district earned 4.30 per cent on their estimated 
value for rate-making purposes, while those in the southern region earned 5.38 per 
cent, and those in the western district earned 5.71 per cent.27 We must conclude 
that the financial results of railway operation in recent years do not disprove the 
conclusions of the Edwards cost study that transportation costs are no higher in the 
South than in the East. 

The conclusion seems amply warranted that differences in transportation costs do 
not require the existing differences in the levels of class rates in the different rate 
territories. The Commission, in the Class Rate Investigation, was very positive in its 
findings on this matter. After pointing out that it had long been considered imprac- 
tical and unwise to attempt to reflect all differences in cost in the rate structure, the 
Commission said: “. .. there is no doubt that, based on cost of service considerations, 

*8 Ibid. 

#4 562 L.C.C. 447, 613 (1945). 

°° Ex parte No. 162, Increased Railway Rates, Fares, and Charges, 1946, 264 I.C.C. 695 (1946). 


2° Ex parte No. 148, Increased Railway Rates, Fares, and Charges, 1942, 248 I.C.C. 545 (1942). 
27 Ex parte No. 162, 264 I.C.C. 695, 728 (1946). 
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the differences in levels, schemes, and progressions of scales that at present occur in 
the several territorial class-rate structures here under review are not justified.” 


Differences in the Distribution of the Transportation Burden 


Justification of differences in the levels of intraterritorial class rates has been 
sought not only in alleged differences in transportation costs, but in differences in 
“the distribution of the transportation burden” in the different rate territories. It 
is argued that it has been the policy of the carriers in the South and West to main- 
tain relatively high rates on manufactured articles and low rates on raw materials 
and certain other products of those areas, while the policy of the carriers in eastern 
territory has been to accord manufactured articles somewhat more favorable rates 
than apply in the South and West. To some extent this argument seems to be an 
attempt to justify a discrimination by itself. When differences in class rates are 
challenged, it is a weak reply to argue that they are justified because they have long 
been that way. The real question is whether the differences in rate policy followed 
in the different territories are justified. The defenders of the present class-rate dif- 
ferences recognize this when they go on to say that the differences in the “distribu- 
tion of the transportation burden” in the different rate territories are required by 
differences in the composition or “consist” of the traffic. It is contended that the 
smaller volume of high-grade manufactured articles in the traffic of the South and 
West requires higher rates on these articles than are provided in official territory if 
the railroads are to obtain adequate revenues. . 

If substantial differences in class rates are not to be justified by differences in 
transportation costs, but by differences in rate policy, or in the “distribution of the 
transportation burden,” the real issue is the scope to be allowed to value-of-service 
or what-the-traffic-will-bear factors in rate making. Most economists believe that 
because of the substantial volume of fixed or constant expenses in the railroad indus- 
try it is sound policy to adjust rates with some consideration to the conditions of 
demand, or, in railroad parlance, to give some attention to the value of the service 
or what the traffic will bear. By this process full utilization of plant is facilitated, 
and unit costs are made lower than under any other policy of pricing. Certain 
limitations on this policy are recognized, however. Rates less than fully allocated 
cost are justified only if they do not fall below variable or out-of-pocket costs, and 
if the traffic will not stand normal rates. There must also be a check on the practice 
of charging what the traffic will bear in order to prevent monopoly profits arising 
from carrier exploitation of the fact that some traffic can stand rates greatly in excess 
of transportation costs. Furthermore, differences in rates based on real or assumed 
differences in what the traffic will bear should not be permitted when they create 
unjust discrimination, or undue preference and prejudice. 

We may return now to an examination of the class-rate structure to determine 
the extent to which a difference in the distribution of the transportation burden in 
the different territories has been recognized, and how it is to be explained. 


** 262 L.C.C. 447, 694 (1945). 
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In a great many cases the Commission has recognized the fact that there were 
differences in the distribution of the transportation burden in the different rate 
territories.” The difference, so far as the North and South are concerned, has 
been the maintenance of relatively higher class rates in the South; and on some com- 
modities, relatively low commodity rates. In Rates on Bristol & Norton Lines of 
Norfolk & Western Railway, the Commission pointed out that “commodity rates in 
the South are often on a relatively lower level in comparison with class rates, and 
sometimes on an absolutely lower level than they are in the North.” In Knoxville 
Freight Bureau v. Southern Railway, the Commission also observed that “class rates 
are relatively low and commodity rates generally are relatively high in official terri- 
tory as compared with those in the South.”*4 The reason for this difference in the 
distribution of the transportation burden is suggested in Eastern Bituminous Coal 
Investigation, where the Commission said: “Official territory is so predominantly 
concerned in manufacturing that a rate structure has developed there which appears 
on the whole to be more favorable to high-grade manufactured products and less 
favorable to low-grade basic commodities, relatively, than the rate structures of cer- 
tain other territories.”** 

To point out that differences in the distribution of the transportation burden 
have existed in the past in the various rate territories, and that a historical explana- 
ion of the differences is to be found in differences in the dominant economic inter- 
ests of the several regions, is not to justify the differences in rates. The question 
remains whether such differences in the distribution of the transportation burden are 
necessary or proper. 

One matter that needs to be made clear at this point is that it is difficult to justify 
higher class rates as a whole in one territory than in another on the basis of differ- 
ences in the ability of traffic to stand high rates. Class traffic is not a homogeneous 
thing. It is made up of thousands of articles of varying abilities to pay transporta- 
tion charges. With respect to some of these articles there might be regional differ- 
ences in what the traffic would bear. For other commodities there are probably no 
such differences. This situation is amply demonstrated by the many articles which 
have been given lower ratings in the southern classification, or in exceptions thereto, 
in order to offset in whole or in part the higher class rates in the South, and thus 
to make the rates on these articles equal to, or more nearly equal to, the rates in official 
territory. The same result is attained on other commodities by the use of commodity 
rates. These examples indicate that the maintenance of a different “distribution of 
the transportation burden” on these particular articles in the South and in official 


2° See Coke from Alabama & Tennessee to Central Territory, 208 I.C.C. 281, 289 (1935); Cushwa & 
Sons v. Arcade & Attica R.R., 185 I.C.C. 280, 288 (1932); Brick & Clay Products in the South, 155 
1.C.C. 730, 736 (1929). 

*° 192 ILC.C. 315, 324 (1933). 

52156 I.C.C. 315, 318 (1929). See also Stoves, Ranges, Boilers & House-Heating Furnaces, 169 
I.C.C. 169, 179 (1930); Central Leather Co. v. Akron, C. & Y. Ry., 159 I.C.C. 56, 61 (1929); and South- 
eastern Sugar Investigation, 132 I.C.C. 477, 499 (1927). 

* 140 LCC. 3, 16 (1928). 
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territory was either impossible or inexpedient because of the competitive disad- 
vantages created thereby. 

In the Class Rate Investigation differences in the distribution of the transportation 
burden, resting upon differences in the nature and composition of the traffic, were 
urged both as justifying a higher level of class rates as a whole in the South and 
West and also as justifying a lack of uniformity in freight classification. In consid- 
ering the argument as a justification of higher levels of class rates in the South and 
West than in official territory the Commission pointed out that these higher rates, 
together with the interterritorial rates which reflect these levels, operated to the dis- 
advantage of producers in the higher rated territories. The Commission pointed out 
that official territory is the greatest consuming territory in the country, and is the 
market which all manufacturers desire to reach if possible. “In shipping to official 
territory, manufacturers in the other territories not only have the disadvantage of 
location, but are subjected to an additional burden in those instances where they 
must pay class rates on a much higher level than their competitors in official terri- 
tory.”** The Commission said that this situation “reacts to the disadvantage of 
manufacturers in the other territories, and to the advantage of those in official terri- 
tory, tends to restrict the growth and expansion of the manufacturers in the other 
territories, and, to some extent, to prevent the establishment of new manufacturing 
plants in those territories.”** That such would naturally tend to be the result of 
substantial differences in class-rate levels in the different territories seems obvious. 
The Commission went on to point out that the method of distributing the transporta- 
tion burden in the South and West, by imposing higher rates on class traffic, had 
been largely unsuccessful. “It is clear that the method of distribution of the rate 
burden between types of traffic now observed in southern, southwestern, and western 
trunk-line territories has resulted in rates so high that they have prevented the free 
movement of traffic at the rates in issue. This result is fully proved by the fact that 
numerous lower exception and commodity rates which move the great preponderance 
of the traffic and produce the great preponderance of the revenues in those territories, 
have been established.”** The conclusion seems warranted that the attempt to main- 
tain a different distribution of the transportation burden on some commodities in 
the South and West than in official territory has been unsuccessful, and that in other 
instances it has created undue preference and prejudice. 

Differences in the composition of the traffic were also urged in the Class Rate 
Investigation as justifying or requiring differences in classification ratings in the dif- 
ferent territories. The Commission’s statement of this argument, and its reply 
thereto, deserve quotation: 


Differences in classification ratings are defended upon the ground that they are justified 
by differences in the composition of traffic in the several territories. Thus in one territory, 


8 562 I.C.C. 447, 696 (1945). 
*4 Thid. 
#8 Ibid. 








th 


Sc 
en 














RecIonAL DiFFERENCES IN CLass-RATE LEVELS 505 


there may be a large movement of low-grade commodities on which the ratings are 
relatively low and a small movement of manufactured articles on which the ratings are 
relatively high, and in another territory the reverse may be true. The contention is that 
in order to obtain the necessary revenue, it is proper to make the ratings higher in one 
territory than in another. This presupposes that in the determination of a reasonable 
rating consideration and weight must be given to the volume of the traffic in the respective 
territories. 

We believe that the assignment to the same article of commerce of a rating which is 
different (in terms of percentage relation between class rates governed thereby) through- 
out one territory from the rating in another, because the article moves in large volume 
in the one as a whole and in small volume in the other, causes undue preference and 
prejudice between the shippers in the two territories, as well as between the traffic and 
between the territories.*® 


The Commission has thus recognized that differences in rate levels on particular 
commodities which result from differences in classification ratings in different terri- 
tories tend to create undue preference and prejudice. The Commission allowed 
ample leeway for local differences in classification ratings on particular articles when 
justified, since it held that local exceptions to the classification or commodity rates 
might be published where circumstances warranted such action. “Where adequate 
justification exists for lower charges in a portion of a territory, or from and to par- 
ticular points, the proper remedy is the establishment of lawful exceptions to the 
classification, or commodity rates.”**7 The Commission, however, in order to prevent 
the use of classification exceptions to break down the substantial uniformity consid- 
ered essential, indicated that exception ratings should be confined to such situations 
as could be justified individually upon their own merits.** 


Freight Rates and Regional Protectionism 


A few spokesmen for the South and West defend the present rate structures on 
the ground that they are best adapted to the economy of those areas. Equalization 
of rate levels, these spokesmen contend, would work to the disadvantage of the 
South and West by depriving them of the present advantages in rates which they 
enjoy. 

It is beyond the scope of this paper to engage in a debate over the kind of rate 
structure that would be most advantageous to the South, or to the West, or to any 
particular section of the country. The contention of the southern group which 
defends the present rate structure as in the best interest of the South is based on the 
fact that the southern rate structure, both intraterritorially and interterritorially, has 
certain protectionist features. 

These protectionist features include (1) high interterritorial rates on manufac- 
tured products which to some extent protect southern manufacturers from northern 
competition in southern markets; (2) low rates within the South on some raw 
materials used in southern industries; and (3) relatively low interterritorial rates 
on certain important manufactured and other products of the South for which a 


86 Td. at 505. 87 Ibid. 5 Id. at 511. 
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market is sought in the North.®® The relatively high interterritorial class rates which 
protect some southern manufacturers from northern competition also restrict the 
ability of certain other southern manufacturers, actual or potential, to sell in north- 
ern markets. It is the conflict between these two effects of high interterritorial class 
rates that has divided the South on the freight-rate question. 


One of the most outspoken advocates of a distinctly protectionist and mercan- 
tilist rate policy is Mr. C. E. Widell, associated with the Tennessee Manufacturers’ 
Association. Mr. Widell says: 


Obviously, the ideal rate structure for any manufacturing region like the South should 
consist of (1) low rates within the South on in-bound raw materials—that is within the 
region—(2) rates on manufactured goods within the South that will protect the South’s 
industrial economy; (3) a rate scale so graded as to give the manufacturer in the South 
the greatest possible advantage of large differences in rates against competitors in southern 
markets; and (4) out-bound rates on manufactured goods to outside markets on rate 
scales with the smallest differences against the southern manufacturer.*° 


Similar views have been expressed by other traffic men representing industries or 
groups of industries in the South which fear a possible disturbance of rate adjust- 
ments which are apparently favorable to them.** 

The argument that the present rate structure in the South is best for the South, 
like all protectionist arguments, identifies the interest of the South with the interest 
of certain special groups. Assuming, for the sake of the argument, that the real 
interest of the South is identical with the interest of certain important producing 
groups in the South, it may be said that a rate structure which favors certain im- 
portant southern products exported to official territory, and which protects southern 
manufacturers and producers in local markets from the competition of northern and 
western producers, is as much to be condemned from a national standpoint as one 
which discriminates against other products of the South, actual or potential, in 
northern markets. It is just as objectionable to have a rate structure which keeps 
northern goods out of the South as one which keeps southern goods out of the North. 
Rates which are discriminatory against the South cannot be defended by pointing 
to other rates that are not discriminatory, or that may even be preferential of the 
South, and to others that discriminate against northern products in the South. The 
ideal rate structure is one which enables each section of the country to develop 
according to its natural advantages without artificial rate handicaps or preferences. 


*° For a more detailed listing of protectionist features of the southern rate structure, see Heath, The 
Uniform Class Rate Decision and Its Implications for Southern Economic Development, 12 Sov. Econ. J. 
213, 233 (1946). 

“° See Hearings before Committee on Interstate Commerce on S. 942, 78th Cong., 1st Sess. 929 (1943). 

“ Particularly Mr. A. W. Vogtle and Mr. A. J. Ribe, both of Birmingham, Alabama. 
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ECONOMIC EFFECTS OF DISCRIMINATORY 
FREIGHT RATES 


Frank L. Barron* 


I 


During the last decade spokesmen for the South, joined by those for the West, 
have vigorously asserted that the freight-rate structure of the United States is un- 
justly discriminatory to the southern and western regions and has inhibited the 
economic growth and development of those areas. Particularly it is asserted that 
industrial development has been unduly hindered by the present system of freight 
rates. 

Generally the assertions of discrimination do not apply to all freight rates paid 
by shippers in the South and West, but are usually directed at the basic freight-rate 
structure, the class rates. These, to a great extent, are used for the movement of 
freight traffic of relatively high value, including manufactured goods. 

A brief description of class rates and other types of freight rates making up the 
freight-rate structure is necessary for an understanding of the function and relative 
importance of class rates. 

The cost of shipment on class rates in dollars and cents is obtained by the use of 
two factors. One is a first-class rate scale and the other is a freight classification. 
The first-class rate scale is a mileage scale, which means that it is divided into mile- 
age blocks, in which the first-class rate increases as the distance increases but in a 
lesser proportion. For instance, on a given first-class rate scale for a haul of 50 miles 
the charge would be 47 cents per 100 pounds; for 100 miles, 62 cents; for 400 miles, 
109 cents; and for 1,000 miles the charge is 182 cents. 

A freight classification, the second element, is a list containing a description of 
almost every commodity moving as freight and the class or classes to which it is 
assigned—that is, its classification rating or ratings. One commodity usually has 
more than one rating, depending on volume and conditions of shipment. Each rating 
is indicated by a number, letter, or number-letter symbol. First class, known also 
as class 100, is the standard class, and the remaining classes are related to it by per- 
centages. For example, articles given a classification rating of second class, which is 
85 per cent of first class, move at 85 per cent of the first-class rate, while those 
assigned third class, 70 per cent of first class, pay 70 per cent of the first-class rate, 


* B.B.A. 1932, M.B.A. 1933, the University of Texas. Georgetown Law School. Chief Economist, 
United States Department of Justice, and Transportation Consultant, Executive Office of the President, 
Bureau of the Budget. Formerly Instructor in Economics, Alabama Polytechnic Institute, 1935-1936, and 
Louisiana State University, 1936-1937; Transportation Economist and Chief, Economics Section, Ten- 
nessee Valley Authority, 1937-1942; Senior Economist and later Principal Economist, Executive Office 
of the President, Bureau of the Budget, 1942-1945. Author and co-author of several treatises on trans- 
portation economics and contributor to economic and legal periodicals. 
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and so on. Each freight classification has a number of standard or regular classes. 
An obvious advantage of the use of a freight classification is the grouping of a large 
number of items into a limited number of classes, thereby avoiding the necessity of 
publishing freight tariffs containing every charge for each commodity for every pos- 
sible distance and for every possible volume and kind of packing. In the freight 
classification is also a statement of the regulations governing the carrier-shipper 
relationship, packing specifications, and minimum weights applicable to freight 
shipments. 

Thus, it is important to remember that neither the classification nor the individual 
rating contained in it determines what the shipper must pay for a shipment. The 
cost will depend on the first-class rates (published separately in the form of a rate 
schedule containing the cost, or price, per 100 pounds of moving first-class freight 
each possible distance it may be moved), plus the use of the appropriate class from 
the freight classification. To ascertain the freight charges on a given shipment mov- 
ing on class rates, the first step is to look up the article in the classification, discover 
its proper classification rating, then to look in the class-rate tariff for the cost of 
shipment for the distance involved at the first-class rate, and then to apply the per- 
centage of first class indicated by the classification rating to the first-class rate. This 
is over-simplification, but it illustrates the interrelation between the first-class rate 
scale and freight classification. 

From the foregoing discussion it must not be assumed that all freight traffic, or 
even a large part of it, moves on class rates. There are three other kinds of freight 
rates on which far more freight traffic moves: 

(1) Exception rates are rates resulting from exceptions to the classification. Ex- 
ceptions are of two types: those that transfer the ratings on an article from one 
standard class to another, and those that utilize percentages of first class other than 
those used for the standard classes. The latter are known as intermediate columns. 

(2) Commodity rates are special rates set up for specific movements of particular 
commodities, which remove the commodities entirely from any relationship to the 
classes to which they are assigned in the classification. 

(3) Column rates are rates which apply to specific commodities, or groups of 
commodities, and are fixed by percentage relationships to the first-class rates by other 
than standard class percentages.’ 

Class rates, however, will be dealt with almost exclusively in this paper. The 
others will be mentioned from time to time in their relation to class rates. Exception, 
commodity, and column rates are generally lower than the class rates, and on them 
moves most of the freight traffic of the United States. 


In Class Rate Investigation, 1939, 262 I.C.C. 447, 562 (1945), definitions of the various types of 
rates may be found that are as unsatisfactory as the definitions given above. One of the handicaps 
in the field of freight rates is the inexactness and looseness of the terminology. The writer prefers 
that two kinds of rates be designated: class rates, consisting of those rates obtained by application of 
classification ratings to the appropriate class-rate scales; and commodity rates, whether published as ex- 
ceptions to the classification or as column rates. 
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The Interstate Commerce Commission has compiled what it chooses to term a 
“rough approximation” of the relative importance of carload traffic moving on the 
various types of rates, based on a sample study. These data are set forth in Table 1. 

From Table 1 it may be seen that class rates apply on the movement of a rela- 
tively small amount of the nation’s freight traffic—only slightly over 4 per cent. 
Within western trunk-line territory, for instance, only 0.6 per cent of the traffic moves 


TABLE 1 


DisTRIBUTION OF CARLOAD FREIGHT TRAFFIC ON SEPTEMBER 23, 1942, MovING ON CLass, EXCEPTION, AND 
Commopity Rates WITHIN Major RaTE TERRITORIES AND INTERTERRITORIALLY IN THE UNITED STATES 





Type of Rate 


Per cent of Carloads 


Per cent of Revenue 














Ci | RRS Fis ORE Renee ea oR ry ts ae 4.1 6.3 
ROE EAON TS 4) occ oid tiel vig se. siatetsigiacortea B:clolavers bre iaiwiets 10.7 16.1 
MD OMIOUILY 6 his.c\5'. 295k sia sioroitievace e Audie crassisie slo wie oie 85.2 77.6 
Territories (within, or from Class Exception Commodity 
one to another) Rates Rates Rates 
Per cent Per cent Per cent 
LT LR ae 2 SS ee ge 5.8 17.6 76.7 
RMR ers i above Ness Sais Cis nu ows oesiTee Slee 1.8 6.0 92.2 
Oo Sa ae eee rarer 0.6 0.2 99.2 
EL 2.4 4.4 93.2 
PURO N EE NET OREO 1c 6 15,4 wieie's dreiei ce-sdle bev hielae orslne 1 “8 98.3 
MONRISINE SUDHA EUEEEE ED Sc 56007559 is o's 0sdrd 6d eceis 00.4 bow ncmne's 12.6 36.3 51.1 
RE ONER TEND CIRO os 4.55 0 506.9 0 0.58 6 Ho 9818 wore eis 0.9 4.9 94.2 
Official to western trunk-line...................4. 12.3 25.4 52.3 
Western trunk-line to official................-000- 3.1 1.0 95.1 
PEHUIEI EO BOUIN WESUEID. 6.5 oie cdc ccc swctctenes 22.6 52.0 25.5 
RIE WODECRTE U0 GIMCIOL 6 56.5 6osc cies cccsccessees 1.5 3.4 95.9 
Official to mountain-Pacific.............cceeceees 11.5 ” 88.7 
Mountain-Pacific to official..............0.0ee eee 0.7 melee 99.3 
Southern to western trunk-line................... Bo 13.5 &5.0 
Western trunk-line to southern................... 6.1 3.1 90.8 
Southern to southwestern. .........ccccecccsccens 6.1 2251 71.8 
Southwestern to southern. ...........cccscccceves 1,2 4.3 94.5 
Southern to mountain-Pacific.................000- 4.1 4.9 91.0 
Mountain-Pacific to southern..............2.0000: 1.5 0 98.5 
Western trunk-line to southwestern............... 13.0 6.2 80.8 
Southwestern to western trunk-line................ 2.0 3.0 95.0 
Western trunk-line to mountain-Pacific............ 2.6 0 97.4 
Mountain-Pacific to western trunk-line............ 0.7 0 99.3 
Southwestern to mountain-Pacific................. 3.9 0 96.1 
Mountain-Pacific to southwestern................. 2ek 0 97.9 
PRUCRURTCOTACS COTOMICIONS 03 6.0.56 6.6.6.5. 0.66 60 vee siee'e 4.8 14.4 80.8 
MPEIOSAL C0 MUE CETTACOTIOS So 65.66.55 bc 50 veo keceecoss 6.7 19.4 73.9 
All territories to southern. .........cccccccccscves 4.1 11.9 84.0 
DOUTHEIN C0 Gil CELTIVONIOS, 0.66 5o-cc esse cc econ seeess 2.1 6.2 91.7 
All territories to western trunk-line............... 2.3 5.4 92.3 
Western trunk-line to all territories............... Rae 0.6 97.7 
All territories to southwestern. ..............0.00. 5.6 10.6 83.8 
Southwestern to all territories.................0.- 2.0 3.9 94.1 
All territories to mountain-Pacific................. 3.3 0.2 96.5 
Mountain-Pacific to all territories................. 1.5 ‘ 98.5 
All territories to all territories.................06- 4.1 10.7 85.2 














Source: Class Rate Investigation, 1939, 262 ICC 447, 479, 564 (1945). 


* Less than 0.05 per cent. 
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on class rates. An examination of the relative levels and patterns of class rates apply- 
ing within and between territories indicates why the use of class rates is extremely 
limited. 

II 

From a physical standpoint the railroads of the United States are a single system. 
As far as the standard-gauge railroads reach, carloads of freight loaded at any point 
can be delivered to any other point without unloading and reloading on the way. 
But the uniformity that marks the mechanics of service does not extend to the class 
rates.” For rate-making purposes the United States is regionalized, being divided 
into five major territories: eastern (or official), southern, southwestern, western 
trunk-line, and mountain-Pacific. Each of these territories, with its sub-territories, is 
shown on the frontispiece. 

For freight classification purposes the country is divided into three major terri- 
tories: eastern or official, southern, and western. Official and southern rate territories 
are roughly co-extensive with the corresponding classification territories. Western 
classification territory embraces the entire area west of the Mississippi River.* 


Each of the freight-rate territories has its own level and scheme of class rates 
applicable to movements of freight traffic moving entirely within a territory. These 
rates are designated intraterritorial class rates. A comparison of the intraterritorial 
first-class rate scales, both in cents and percentage of eastern, applicable within 
eastern, southern, and western trunk-line territories, using 50-mile blocks up to 200 
miles and 100-mile blocks up to 1,000 miles, is shown in Table 2.* 

Even though the first-class rate scales are extremely important as indicating the 
levels of class rates in the various rate territories because they are the basis for 
formulating other class rates and many exception and column rates, they cannot be 
accepted as an absolute measure. To obtain a composite intraterritorial class-rate 
level for each territory, the Tennessee Valley Authority included a chart in one of 
its studies in which the various factors were taken into account.’ Using the same 
procedure with more recent data compiled by the southern territory railroads,® the 
following levels of intraterritorial class rates were obtained: official, 100; southern, 
137; western trunk-line, 146; southwestern, 161; and mountain-Pacific, 171. These 
different rate levels applicable in the rate territories are shown graphically in the 
map on page 511. Without question official territory has a distinct advantage in 
intraterritorial class rates. 


* Neither is there national uniformity in freight rates other than class rates. 

* A detailed description of the classification territories and the class rates governed by each classifi- 
cation is found at 262 I.C.C. 447, 456-459 (1945). A fourth classification, Illinois Freight Classification, 
having limited application is not dealt with here. 

* These and other rates shown are those in force in May, 1945, and do not include general increases 
subsequently granted by the Interstate Commerce Commission. 

5 The INTERTERRITORIAL FREIGHT RATE ProBLEM OF THE Unitep States, H. R. Doc. No. 264, 75th 
Cong., 1st Sess. (1937). The statistical technique employed is described on pp. 11-13. 

* Transcript of Record, States of New York, Delaware, ef al. v. United States, et al., Supreme Court 
of the United States, October Term, 1946, Exhibit 42, 6765, 1929. 
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TABLE 2 


CoMPARISON OF First-CLAss INTRATERRITORIAL RATES APPLYING WITHIN EASTERN, SOUTHERN, AND 
WESTERN TRUNK-LiNE RaTE TERRITORIES 
(Rates stated in cents per 100 pounds) 

















Western TrunK-LinzE SCALE 
SouTHERN 
ScaLe Zone I Zone II Zone ITT 
Distance Official 
Scale Percent- Percent- Percent- Percent- 
Rate Rate | ageof | Rate | ageof | Rate | ageof | Rate | age of 
Official Official Official Official 
50 miles....... 47 57 121.3 53 112.8 §1 129.8 65 138.3 
100 miles....... 62 79 127.4 73 bk AyE RE 33.9 90 145.2 
150 miles....... 73 96 131.5 86 117.8 98 134.2 107 146.6 
200 miles....... 80 112 14 97 121.3 111 138.8 123 153.8 
300 miles....... 96 134 139.6 117 121.9 134 139.6 147 153.1 
400 miles....... 100 156 143.1 136 124.8 156 143.1 172 157.8 
500 miles....... 122 173 141.8 156 127.9 178 145.9 196 160.7 
600 miles....... 135 189 140 176 130.4 2C0 148.1 220 163 

700 miles....... 149 206 138.3 196 131.5 222 14 244 163.8 
800 miles....... 160 222 138.8 210 131.3 239 149.4 263 164.4 
900 miles....... 171 235 137.4 226 132.2 256 149.7 282 164.9 
1,000 miles....... 182 249 136.8 240 131.9 273 150 300 164.8 
Average....... sibs a 137.7 sake 129.6 ee 144.4 oe 159.4 
































Interterritorial class-rate structures are much more complicated than the intra- 
territorial ones. These interterritorial rates have been the source of many of the com- 
plaints which the South and West have directed at class rates. It is asserted that the 
eastern-territory producer has a great advantage for reaching the rich markets of 
official territory when his rates are compared with the higher class rates that must 
be paid by producers in the South and West for hauls of equal length to reach these 
same markets. 

As has been pointed out, each rate territory has its own level and scheme of intra- 
territorial class rates; consequently, the rate structures do not fit together at the 
boundaries and are unsuited for moving traffic from one territory to another. A 
separate interterritorial rate structure applies between official and southern territories, 
another applies between western trunk-line and official, still another between southern 
and southwestern territories, and so on. These structures are extremely complex 
and reflect the patchwork of numerous attempts to adapt the present class-rate struc- 
tures to a national flow of traffic in the United States—something for which they 
are totally unsuited. No explanation will be attempted here of the technicalities of 
interterritorial class rates because of the great amount of space required to make even 
a comparatively brief exposition. 

Two practices are generally followed in constructing interterritorial class rates. 
The first is the use of a distance scale, or scales, of rates with the charge levied for 
the movement of freight depending on the distance traversed by the haul in each 
of the territories involved. The other is the use of “key-point” rates to apply between 








mi 
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groups of points in one territory and points similarly grouped in another territory. 
Both of these practices generally produce an interterritorial scale of rates that is 
intermediate to the class-rate levels applying within the two territories between which 
the interritorial class rates apply. 

To illustrate: Table 2 shows that on an intraterritorial movement within official 
territory of 800 miles a rate of $1.60 per 100 pounds applies, while for the same dis- 
tance within southern territory the rate is $2.22. If the haul is interterritorial, with 
600 miles in official and 200 miles in southern, the rate is $2.00, or 40 cents higher 
than the official intraterritorial rate for 800 miles and 22 cents lower than an 800 
mile haul entirely within southern territory. 

Examples of interterritorial first-class rates from points in the South and West 
to official territory, as compared with intraterritorial first-class rates for approximately 
equal distances within official territory, show the disadvantages borne by the southern 
and western shipper attempting to market his product in official territory. Table 3 
illustrates these disadvantages for hauls of equal, or nearly equal, length. The first 
comparison, for example, shows that the Nashville shipper pays 39 cents more on 
each 100 pounds of freight rated first class to Indianapolis, Indiana, than the shipper 
at Kent, Ohio (the distance being practically the same), a disadvantage of 41 per cent. 

Obviously, the class rates do not represent the actual general level of freight rates 
actually paid by shippers for freight transportation either within the various terri- 
tories or between them. The extensive use of exception rates, commodity rates, and 
column rates lowers the level of freight rates actually paid to something consider- 
ably less than the class-rate levels. There is no data available showing accurately 
either intraterritorial or interterritorial general freight-rate levels or the level of the 
exception, commodity, and column rates applicable within and between the various 
rate territories.’ 

Defenders of the present rate structure claim that these lower rates available in 
the South and West on many products shipped, particularly low-value, heavy-loading 
commodities, offset the disadvantages of higher class rates paid by shippers in those 
territories. Even if this were true, it is cold conifort to one wishing to establish an 
industry in a southern or western location for the production of high-grade manufac- 
tured products, that move on class rates or rates closely akin thereto, to be told that 
the average level of rates in his territory is lower than the class rates because of low 
commodity rates on logs, iron ore, phosphate rock, and the like. An average freight- 
rate level is as unsatisfactory to one paying higher-than-average rates as average life- 
expectancy figures are to one suffering from tuberculosis or cancer. Statistically the 
figures may be extremely satisfactory, but practically they offer no relief in an 

individual case. 

The Board of Investigation and Research, established by the Transportation Act 
of 1940 to study transportation problems, observed that examinations of interterritorial 


™ The staff of the Bureau of Transport Economics and Statistics of the Interstate Commerce Com- 
mission are gathering data on a sample basis from which such information may be available. 
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commodity rates “demonstrate the wide variations in the structures,”® which is an- 
other way of saying that no general statement of accurate nature can be made con- 
cerning the levels of commodity rates applying interterritorially, On commodity 
rates of intraterritorial application the board concluded from its analysis of a number 
of these commodity rates that “on most of the commodities there are substantial 


TABLE 3 


CoMPARISON OF Firsr-CLass INTERTERRITORIAL RATES FROM POINTS IN SOUTHERN, SOUTHWESTERN, AND 
WEsTERN TRUNK-LINE TERRITORIES TO OFFICIAL TERRITORY WITH CORRESPONDING RATES 
WirnHin OFFICIAL TERRITORY FOR APPROXIMATELY EquaL DisTaNcEs 
(Rates stated in cents per 100 pounds) 














Disadvantage of Southern 
From Southern to Official Shipper Compared with Official 
Compared with Official First Territory Shipper 
Miles | Class 

From To Rates In cents In per cent 
Nashville, Tenn......... Indianapolis, Ind....} 297 135 os ae 
OT Cres Indianapolis, Ind....| 296 96 39 41 
Knoxville, Tenn......... Columbus, Ohio..... 395 155 i es 
Baltimore, Md.......... Warren, Ohio....... 392 103 52 50 
Birmingham, Ala........ Muncie, Indiana....| 536 179 ae Be 
Pittsburgh, Pa........... Rockford, Ill........ 538 128 51 40 
Chattanooga, Tenn...... Chicago, Ill......... 594 187 = ies 
Philadelphia, Pa......... Toledo, Ohio........ 595 135 52 39 
Ptiprita, Ga... .... 6050008 Chicago, Ill......... 731 210 ne se 
TESS || Are Washington, D.C....} 733 151 59 39 
LO, Co a ae Chicago, Ill......... 819 223 - re 
BWONUOD, ING Ds sic c00505 Danville, Ill......... 819 163 60 37 

















Source: Transcript of Record, States of New York, Delaware, et al. v. United States, et al., Supreme Court of the 


United States, No. 343, October Term, 1946. Exhibit 88, pp. 8138-9, 2578. 














Disadvantage of Southwestern 
From Southwestern to Official Territory Shipper Compared with 
Compared with Official First Official Territory Shipper 
Miles | Class 

From To Rates In cents In per cent 
Little Rock, Ark......... Detroit, Mich....... 785 222 re sa 
Official Territory Point... Detroit, Mich....... 785 160 62 39 
Oklahoma City, Okla.....Cincinnati, O........ 882 244 on ois 
Official Territory Point...Cincinnati, O........ 882 171 73 43 
Shreveport, La.......... Cleveland, O........ 1,013 264 aes os 
Official Territory Point...Cleveland, O........ 1,013 185 79 43 
Dallas, Texas........... Pittsburgh, Pa....... 1,224 304 bts es 
Official Territory Point...Pittsburgh, Pa....... 1,224 207 97 47 

















Source: Id., Exhibit 96, at 8534, 2746. 


® Boarp OF INVESTIGATION AND REsEARCH, REPORT ON INTERTERRITORIAL Freicur Rates, H. R. Doc. 
No. 303, 78th Cong., 1st Sess. 219 (1943). 
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Disadvantage of Western Trunk- 
From Western Trunk-Line to Official Line Territory Shipper Compared 
Compared with Official First with Official Territory Shipper 
Miles | Class 
From To Rates In cents In per cent 
Des Moines, Iowa....... Toledo, Ohio........ 558 142 a Sa 
Official Territory Point...Toledo, Ohio........ 558 118 24 20 
St. Paul, Minn.......... South Bend, Ind.....| 491 138 a Bs 
Official Territory Point...South Bend, Ind..... 491 111 2 24 
Lincoln, Nebr........... Evansville, Ind...... 612 169 os ss 
Official Territory Point...Evansville, Ind...... 612 125 At 35 
Denver; Colo: . 2.222.245. Cleveland, Ohio..... 1,329 289 re a 
Official Territory Point...Cleveland, Ohio..... 1,329 200 89 45 

















Source: Id., Exhibit 64, at 7556-9, 2175. 


regional differences in the levels, with higher rates in the South and West than in 
eastern territory.”® 

An indication of the relative levels of rates actually paid on manufactured prod- 
ucts may be obtained by comparing railroad freight revenue on this traffic with fully 
distributed costs applicable thereto. Manufactured goods are included in “Group 
V—Manufactures and Miscellaneous (Carload)” in the Interstate Commerce Com- 
mission’s commodity statistics. For the year 1939 on this group the ratio of revenue 
to fully distributed costs in the eastern district was 121 per cent; in the southern 
region, 130 per cent; and in the western district, 119 per cent.1° In view of the fact 
that the cost of railroad operation is about the same in the South as in the East, or 
slightly lower, these figures are significant in that they show the traffic in Group V 
bears a greater proportion of the total transportation burden in the South than in 
the eastern district. That is, traffic in this group contributes substantially more to the 
constant cost of railroad operation in the South than in the East. This substantially 
heavier contribution is obtained by the payment of a higher aggregate level of rates 
on manufactures and miscellaneous in the South than in the East. 

And how, one may logically inquire at this point, did the freight-rate structure 
of the United States acquire its present marked characteristic of regionalism, with 
such differences between the territories? While there are many factors that should 
necessarily enter into a complete answer to this question, in general it may be said 
that official territory has always been the most important manufacturing region, and 
the official railroads naturally developed a rate structure favorable to the movement 
of finished products. On the other hand, the South and West specialized in the 
production of raw materials and semi-finished products, and the freight-rate structures 
in those regions were shaped to give favorable rates to such items. The lack of 
manufacturing there accounts in part for the higher rates on manufactured goods. 

° Id. at 148. 


2° Transcript of Record, States of New York, Delaware, et al. v. United States et al., cited supra, 
Note 6, at 11403. 
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Beginning in the 1920’s the Interstate Commerce Commission conducted investi- 
gations of freight rates territory by territory, with the exception of mountain-Pacific 
territory, the rates of which have not as yet been subjected to a comprehensive inves- 
tigation. The class rates prescribed by the Commission in each territory followed to 
a great extent those rates in use by the railroads, with some of the gross inequities 
removed. In southern territory, for instance, simplification of the rate structures 
seemed to be the prime object of the Commission’s action. The simplification con- 
sisted mainly of removing the old basing-point system of rate making in the South 
and elimination of the “outer” class and commodity rates. The early characteristics 
of the rate structure in each region thus became permanent with Commission ap- 
proval. Relatively high rates on finished goods in the South and West were one of 
the characteristics of the structure. Economic practices, once they have become estab- 
lished, are often extremely difficult to change. 

Prior to World War I the official territory carriers followed the policy of concur- 
ring in low levels of rates to allow relatively small movements of southern manufac- 
tured products to official territory. Upon the termination of Federal control in 1920 
‘ the official carriers discontinued this policy, an action which resulted in the now 
famous statement by a prominent railroad official of the South that the official rail- 
roads’ policy is to build a rate wall at the Ohio and Potomac rivers which will 
prevent or greatly curtail the movement of southern products into official territory.” 

An equally famous pronouncement of policy has been made by the official carriers 
as a group, in which they stated that they are “in duty bound” to protect producers 
located on their lines by excluding from official territory competitive products orig- 
inating in the South and West.’? By this policy the official lines are trying to retain 
as much revenue as possible for themselves—a natural desire. That is, they prefer 
the long hauls and greater revenue accompanying the intraterritorial movement of 
manufactured products produced in official territory to shorter hauls and divided 
revenues incident to the movement of similar goods originating in southern territory. 
Longer hauls and greater revenues accrue to official carriers on products moving 
from Cincinnati and Chicago to New York, for instance, than would result from 
shorter hauls and divided revenues obtained by taking similar traffic from southern 
territory at Potomac Yard, near Washington, or other gateways, for movement to 
New York. Also, it is more profitable for official carriers to move raw materials 
from the South and West into official territory with return hauls of finished prod- 
ucts to those territories than it is to have a single inbound haul of finished products 
from the South or West. 

Il 

As industrial production increased in the South and West it followed that there 

would be attempts to market some of these products in the thickly populated areas 


11 Transcript of testimony, Interstate Commerce Commission Finance Docket 10294, 2124 (1931). 
12 Brief for official carriers filed with the Interstate Commerce Commission in Ex parte 116—Inter- 
territorial Rate Bases (1935). 
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in official territory. It also followed that these products would be excluded, or forced 
to enter official markets under substantial handicaps, because of the high levels of 
interterritorial class rates and the refusal of official carriers to concur in a level of 
rates comparable to that applying on such goods moving intraterritorially within 
official territory. 

While neither the South nor the West has made any great strides relatively in 
increasing industrial production, greater absolute amounts of finished goods were 
produced after World War I in both regions. Table 4 shows comparative figures 
on the relative status of the various rate territories in population and value of 
manufactures. While there have been some changes, official territory has maintained 
a dominant position in population and value of manufactures. 


TABLE 4 


A. PopuLATION OF THE FREIGHT-RATE TERRITORIES OF THE UNITED STATES 




















THOUSANDS OF PERSONS PercentaGE or Torau U. 8. Poputation 
Rate Territory 
1890 | 1900 | 1910 | 1920 | 1930 | 1940 | 1890 | 1900 | 1910 | 1920 | 1930 | 1940 

Loo Cnc er 32,540/38,796/46,159| 53,594] 62,499] 67,186) 51.69) 51.05) 50.19) 50.70) 50.90) 51.03 
errr ey 12,118]14,327|16,419| 18,068] 20,357) 22,728) 19.25) 18.85] 17.85] 17.09) 16.58] 17.26 
Southwestern.........| 4,381] 6,103] 8,271] 9,636] 11,477) 12,236) 6.96) 8.03) 8.99) 9.12) 9.35) 9.29 
Western trunk-line..... 11,059/12 ,985}14,817| 16,171] 17,283) 16,184] 17.57) 17.09) 16.11] 15.30) 14.08) 12.29 
Mountain-Pacific. ..... 2,849] 3,784) 6,306} 8,241) 11,159) 13,335) 4.53] 4.98) 6.86) 7.79) 9.09) 10.13 
Total, United States. . .|62,948/75 ,995/91 ,972/105,711|122,775)]131 ,669]100 .00/ 100 .00/ 100 .00/ 100 .00/ 100 .00/100 .00 



































Source: United States Census, 1890, 1900, 1910, 1920, 1930, and 1940. 


B. VaLueE oF MANUFACTURES BY FREIGHT-RATE TERRITORIES OF THE UNITED STATES 





Mi110ns or DOLLARS PERCENTAGE OF ToTAL VALUE For U. S. 





Rate Territory 
1909 | 1919 | 1929 | 1933 1935 | 1937 | 1909 | 1919 | 1929 | 1933 | 1935 | 1937 





MEME iwc cleg cane ws oe 14, 959/46 ,322/51 ,333) 22,317] 32,785) 43,491) 72.36) 74.21) 72.88) 71.16) 71.65) 71.63 
OULMCEN 6 6s 6 5505s 1,355] 4,228] 5,045) 2,824) 3,877) 5,109) 6.56) 6.77) 7.16) 9.01] 8.47] 8.42 
Southwestern......... 551] 2,053] 2,574] 1,167} 1,768) 2,399] 2.66) 3.29) 3.65) 3.72) 3.86) 3.95 
Western trunk-line....| 2,658} 5,859) 6,070) 2,699] 3,888) 4,948) 12.86) 9.39) 8.62! 8.61) 8.50) 8.15 
Mountain-Pacific...... 1,149} 3,956) 5,413] 2,352) 3,441) 4,766) 5.56] 6.34) 7.69) 7.50) 7.52) 7.85 





Total, United States. . .|20,672/62,418/70,434| 31,359) 45,760] 60,713/100.00/100 .00}100 .00/100 .00/ 100 .00)100.00 









































wet at Manufactures Section, United States Census, 1910, 1920, 1930; Biennial Census of Manufactures, 1933, 


Although official territory is predominantly industrial, and also has a large per- 
centage of other highly paid occupations, the South and West are much more de- 
pendent on agriculture and the extractive industries as sources of employment for 
workers.’? Average income in the rate territories reflects these differences in occu- 
pation. In 1940, for example, the average dollar income per capita was $701 in 
official, $313 in southern, $374 in southwestern, $469 in western trunk-line, and $694 
in mountain-Pacific."* These typical income figures, plus exercise of the ordinary 

3 Report on Interterritorial Freight Rates, cited supra, note 8, at 227. 


*4 REGIONALIZED FREIGHT RATES: BARRIER TO NATIONAL Propuctiveness, H. R. Doc. No. 137, 78th 
Cong., 1st Sess. 23 (1943). 
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powers of observation and reasoning by anyone who is even reasonably well ac- 
quainted with the economics of official territory and the southern and western rate 
territories, inevitably lead to the conclusion that most of the South and West are 
sadly in need of economic activities that will bolster up their low income status. 
Both the South and the West have decided that an increase in types and amounts 
of industrial production is the solution to their economic problems. 

World War II gave parts of the South and West, that had never before had 
industry, a taste of the sweets of the income from industrial production, tending to 
whet the economic appetite of those formerly accustomed to a low income status. 

In the course of the numerous economic analyses that were made in the 1930’s it 
was disclosed that, among other handicaps to increased industrial production, the 
class-rate structure was unfavorable to both the South and the West. This rate 
discrimination, particularly as it affected the South, caught the public imagination. 
Almost everyone who spoke or wrote on southern economics brought in the sub- 
ject of unfavorable “freight-rate differentials.”* Some, in referring to the handicaps 
faced by the South, probably gave too much weight to the importance of freight 
rates as a deterrent to southern economic well-being. Others over-simplified the con- 
dition by saying, for instance, that it is cheaper to ship manufactured goods from 
New York to Atlanta than it is to ship these same goods from Atlanta to New 
York. To the extent that class rates apply this is untrue because the class rates are 
the same between the two points. 

The proper statement is that a haul from Atlanta to New York on a class rate is 
costlier than a haul of equal length from some official territory point to New York. 
Conversely, a movement from New York to Atlanta on a class rate is at a lower 
class rate than a movement of equal mileage from a southern territory point to 
Atlanta. Nevertheless, it became known to many that the rate structure somehow 
placed the southern shipper at a disadvantage in comparison with the more for- 
tunate official territory shipper. While his conception might not have been tech- 
nically perfect, the man on the street became aware that the South was unfairly 
burdened with a freight-rate handicap. 

Regardless of the over-emphasis placed on the importance of the rate handicap 
or the mistakes made in defining it, those in the South had a specific problem and a 
grievance capable of solution by legislation, the Interstate Commerce Commission, 
or the courts. The handicap is a man-made one. In this respect the problem differs 
from some southern problems that are based on custom or natural conditions that 
neither legislatures nor courts can correct. No one can evaluate with exactitude the 
part the freight-rate structure has played in retarding southern economic develop- 
ment, but it is known that it is a deterring factor for which there is no apparent 
justification. This feeling is based to some extent on cost studies made by the Inter- 
state Commerce Commission, and others, that show little difference between the cost 


*5 Freight-rate differences is a more nearly accurate term, as freight rate differentials are technically 
the amounts added to or subtracted from one freight rate to obtain another freight rate. 
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to the railroads of rendering transportation service in official and southern territories. 

The demand for class-rate equalization with official territory swept the South 
and spread to the West. Bills were introduced into Congress providing for national 
freight-rate equalization, none of which passed either the House or the Senate. The 
demand for rate equalization was expressed, however, in the Transportation Act of 
1940 by one provision making unlawful any undue or unreasonable preference or 
advantage to any region, district, or territory; and by another provision authorizing 
and directing the Interstate Commerce Commission to institute an investigation into 
rates by rail or water on manufactured products, agricultural commodities, and raw 
materials, both on intraterritorial and interterritorial movements, for the purpose of 
removal of unlawfulness found to exist.’® 

Whether the regional differences in economic activity and well-being in the coun- 
try are the cause or the effect of differences in freight rates has been naturally the 
subject of warm discussion; such discussions always accompany any proposed re- 
adjustment of economic advantage. This apt answer, that should be pleasing to 
those on either side of the discussion, has been given: 


The truth of the matter is that the freight rates are both cause and effect. If they did not 
have the effect of aiding producers in the areas concerned it would not be necessary to grant 
favorable freight rates to them. The result of the situation described is that the rate struc- 
ture tends to perpetuate the particular regional specialization which has existed in an area. 
Newer economic interests in an area must frequently make their way against rate handi- 
caps growing out of the prevailing rate adjustments.’7 


In 1939, in anticipation of passage by the Congress of legislation such as was 
embodied in the Transportation Act of 1940, the Interstate Commerce Commission 
announced two general investigations. One was an investigation into class rates 
applying in and between official, southern, southwestern, and western trunk-line ter- 
ritories, which is the area lying east of the Rocky Mountains."® The other was an 
investigation into freight classification in the entire United States.’ Because of the 
interdependence of class rates and freight classification the two proceedings were 
heard together and commonly designated “The Class Rate Investigation.” 

In May, 1945, the Interstate Commerce Commission, after exhaustive hearings, 
filed its report and order.2® The findings vindicated the exponents of class-rate 
revision for the South and West. Concerning freight classification the Commission 
found that the existing classifications are unlawful and will continue so until national 
uniformity of classification is accomplished. The railroads were given the oppor- 
tunity to prepare a uniform classification, which they have agreed to do. In addition, 

16 54 Stat. 380 (1887), as amended, 49 U. S. C. §3(1) (1940); 54 Stat. 902, 49 U. S. C., note 
following §3 (1940). 


17 Report on Interterritorial Freight Rates, cited supra, note 8, at 224. 

1" Interstate Commerce Commission Docket 28300, Class Rate Investigation, 1939, 262 I.C.C. 447 
(1945). 

19 Interstate Commerce Commission Docket 28310, Consolidated Freight Classification, 262 I.C.C. 447 


(1945). 
2° 262 I.C.C. 447 (1945); supplemented by 264 I.C.C. 41 (1945). 
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the Commission found that both the intraterritorial and interterritorial rates appli- 
cable east of the Rockies violate sections 1(4) and (5)(a) of the Interstate Com- 
merce Act;” and that the relation between interterritorial class rates applying to 
official territory from the other territories involved, on the one hand, and the intra- 
territorial class rates applicable within official territory, on the other hand, results 
in an unreasonable preference to official territory, and to official-territory shippers and 
receivers of freight, in violation of section 3(1) of the Interstate Commerce Act.?? 
Further it was found that the unlawfulness of these rates will be remedied by class 
rates based on a scale set out in Appendix 10 to the Commission’s original report 
when adopted in conjunction with the new uniform classification, the standards for 
which the Commission set forth in the report. The findings were bolstered by 
elaborate cost studies made by the Commission’s staff showing the cost of rendering 
rail service in official and southern territories to be on almost the same level, and 
only slightly higher in the West. 

To provide some measure of immediate relief an interim order was issued pro- 
viding for a 10 per cent decrease in rail class rates for all interstate shipments made 
east of the Rocky Mountains and a 10 per cent increase for interstate shipments 
within official territory. Before the rates could be filed and become effective, the 
official territory states, later joined by most of the western railroads, filed a petition 
in the District Court of the United States for the Northern District of New York 
seeking to set aside the reports and orders of the Interstate Commerce Commission 
and seeking an interlocutory injunction pending the hearing and determination of 
the case.2* The injunction was granted late in 1945. The special three-judge 
statutory court in May, 1946, upheld the Commission but continued the interlocutory 
injunction until final determination of the case on appeal.?* The appeal is pending 
before the Supreme Court as this is written.” 

IV 


In the evidence adduced during the hearings held by the Commission in the 
Class Rate Investigation there are numerous specific instances of actual discrimina- 
tion against the South and West. In some cases the economic effects of these rates 
are measured by relating the handicap suffered to the various economic factors in- 
volved in the business. The Interstate Commerce Commission found this evidence 
convincing, particularly in light of the exhaustive cost studies presented by the Com- 
mission’s staff showing cost of railroad operation in the South and in official terri- 
tory to be about the same and to be only slightly higher in the West. These cost 

9154 Srat. 379 (1887), as amended, 49 U. S. C. §1(4), §5(a) (1940). 

22 54 Star. 380 (1887), as amended, 49 U. S. C. §3(1) (1940). 


*8 States of New York, Delaware, et al. v. United States, et al., Civil No. 2311. 

24 State of New York v. United States, 65 F. Supp. 856 (1945). 

*5 The States of New York, Delaware, et al., Appellants v. United States et al., No. 343; The Honor- 
able Horace A. Hildreth, Governor of the State of Maine, et al., Appellants, v. United States, ef al., No. 
344; The Atchison, Topeka & Santa Fe Railway, e¢ al., Appellants, v. United States, et al., No. 345, 
Supreme Court of the United States, October Term, 1946. [Decided May 12, 1947. See the ForEworp 


to this symposium. Ed.] 
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data exploded one of the bits of the folk-lore of transportation, long-cherished, that 
transportation conditions are less favorable in southern than in official territory. 

As had been claimed in the South and West, from the Commission’s findings it 
has been established in regard to movements of traffic on class rates that manufac- 
tured articles from the South and West, when moved to official territory, generally 
meet competition from producers of similar articles located within official territory 
who can reach the same markets on official intraterritorial rates that are substantially 
lower, mile for mile, than the interterritorial rates which the southern and western 
shippers must pay. An attempt to meet such competition generally results in a 
deduction from the price received for the product by the producer in the South 
or West because of greater freight charges paid. This difference must either be 
absorbed by the southern or western manufacturer, resulting in a reduction in his 
profit, or be passed on in the form of lower wages to his employees or a lower price 
for the raw materials used in the product. These differences in freight rates, when 
expressed in terms of net profit, are frequently substantial, and may mean the dif- 
ference between a profitable and an unprofitable business venture. 

Thus, manufacturing in the South and West is discouraged and impeded, despite 
the fact that, with the exception of nearness to markets, all the economic factors for 
industrial development are present in these regions. 

From the record made in the Class Rate Investigation the following cases are 
taken, showing the economic effects of discriminatory rates on the South and West 
in specific competitive situations. 

A Kansas manufacturer of coal-preparation plants and washeries must absorb in 
competitive bidding the differences in class-rate levels which favor the manufacturers 
in official territory. On the official basis the rates are 4o per cent of first-class, whereas 
from Kansas to official territory the charges actually paid are 45 per cent of a much 
higher interterritorial first-class rate scale. Solely because of this rate inequality, this 
company is considering moving its plant to Cincinnati, Ohio, where possible sites for 
a new location have been offered, in order to get the lower official rates. 

This Kansas company is now shipping to coal operators in Indiana, Kentucky, 
West Virginia, Ohio, and Pennsylvania, but has experienced great difficulty in meet- 
ing competition from official territory because of the higher freight rates. It has had 
to forego business in Pittsburgh, Pennsylvania, because of the rates, and has lost 
business to Link-Belt of Chicago for the same reason.”® 

A Wichita, Kansas, manufacturer?’ of heating appliances which move on class 
rates, including large and heavy heating units like furnaces, competes with manufac- 
turers in Ohio, Illinois, Kentucky, Pennsylvania, New York, and Michigan. Be- 
tween 1930 and 1941 some 442 cars of his product were moved into official territory 
under applicable class rates. This Kansas manufacturer, shipping gas or gasoline 


2 Transcript of Record, States of New York, Delaware, et al. v. United States, et al., cited supra, 
Note 6, at 2931-2937. 
97 Id. at 3235-3243; id., Exhibit 142, at 9754-9758, 3241. 
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stoves to Chicago in carloads having a minimum weight of 16,000 pounds, pays $1.10 
per 100 pounds as compared with the Pittsburgh producer’s rate of 59 cents on sim- 
ilar shipments. He is also at a disadvantage in shipping house heating furnaces to 
Chicago. His rate is 75 cents per 100 pounds, while the Pittsburgh shipper enjoys 
a rate of 41 cents. Chicago is 454 miles from Pittsburgh and 579 miles from Wichita. 

Oil-well supplies move on class rates and are manufactured at Parkersburg, West 
Virginia, Fort Worth, Texas, and Tulsa, Oklahoma. The rate from Fort Worth 
to Centralia, in the Illinois oil fields, is 99 cents per 100 pounds, 45 cents higher than 
if the official scale, column 35, which Parkersburg uses, is applied. On an average 
car of 40,000 pounds, there is a difference of $180.00 per car. From Tulsa to New 
Iberia, Louisiana, the rate is 47 cents per 100 pounds higher than the official scale 
rate. The rate from Parkersburg to New Iberia is $1.19; if the official scale were 
applicable, the rate would be 69 cents per 100 pounds.”® 

A transportation and industry expert from the University of Texas analyzed the 
economic effects of freight rates on five concerns in Texas, using their paid freight 
bills,?® and his Exhibit 104° contains convincing data showing numerous rate in- 
equalities that inhibit southwestern industries. 

The freight bills on the shipments made by and to the industries in the South- 
west, compared with the rates that would have been applied, inbound and out- 
bound, on the same articles for similar distances within official territory, showed that 
the freight payments of these five concerns exceeded by $83,054.62 the amount that 
would have been paid had all inbound and outbound shipments been charged on the 
official basis for equivalent service. 

The Sche-Rose Manufacturing Company of Dallas, producers of breadmaking 
compound, for the year 1941 paid approximately 63 per cent more in freight charges 
than it would have paid had the official level of rates been applied. A shipment from 
Dallas to Philadelphia, for example, moved at a class rate of $1.93 per 100 pounds, 
when the official level would have only been $1.33. The economic disadvantage 
suffered by this concern for 1941 on the basis of freight charges represented 57.7 per 
cent of its manufacturing wages, over 6 per cent of its capital stock, 5.9 per cent of 
net sales, and over 23 per cent of office and administrative salaries. The customers, 
workers, or stockholders could have enjoyed the savings to be realized in freight 
charges had the goods moved on the official rate level.3* 

The freight charges on shipments made by the Walker’s Austex Chili Company, 
Austin, Texas, during 1941 were over $14,000 more than would have been charged 
for equivalent service under the rates in effect in official territory. The economic 
disadvantages of freight charges for this company when compared with official 
amounted to 7.31 per cent of its capital stock, 3.29 per cent of cost of goods sold, and 
2.12 per cent of net sales.*? 


** Td. at 2797; Exhibit 102, id. at 8610-11, 2802. 
*° Td. at 2811-29. 5° Id. at 8629-42, 2820. 
51 7d., Exhibit 104, at 8634, 2820, 2817. 2 1d., Exhibit 104, at 8630-1, 2820, 2816. 
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The Superior Products Company, Dallas, manufactures toilet preparations, per- 
fumes, and related articles. Its actual inbound freight charges for the year 1941 
amounted to $65,317.39. The charges for equivalent service under the official level 
of rates would have been only $37,828.22. The total freight charges amounted to 
over 29 per cent of the cost of the goods sold, 18.29 per cent of net sales, 69.74 per 
cent of capital invested, and over 300 per cent of wages paid. 

To illustrate the drastic differences between the rates that are charged this pro- 
ducer on the present levels, as against the rates under the official basis, one actual 
shipment consisted of 51,495 pounds of drugs moving from Petrolia, Pennsylvania, 
to Dallas at a class rate of $1.14 per 100 pounds. The total charge collected was 
$5,870.49. Under the official level for equivalent service, the same shipment would 
have moved at a class rate of 75 cents per 100 pounds and the charge would have 
been only $3,862.16." 

A similar case history is revealed by an examination of freight charges paid by 
the Brenham Cotton Mills, Brenham, Texas. For example, it cost this concern $3.53 
per 100 pounds in freight charges to ship textile machinery from Biddeford, Maine, 
to Brenham. During 1941, numerous shipments were received from Biddeford that 
moved on this class rate, whereas a rate of $2.48 is applicable on the same articles 
within official territory for equivalent service.** 

A Tennessee public official, a rate expert,®” explained “why it is that Nashville 
cannot sell work clothing in the North and East, as her rates mile for mile are 
approximately 31.5 per cent higher than her competitors’ in Central Territory.”*® 
The following rate comparisons were shown: 


TABLE 5 


Comparison oF Less-CarLoap Rares ON CoTTon WorkK CLOTHING FROM NASHVILLE, TENNESSEE, AND 
APPROXIMATELY EQuimDISTANT PoINTs IN OFFICIAL TERRITORY, TO PoINTs IN OFFICIAL TERRITORY 
(Rates stated in cents per 100 pounds) 




















Origin z Destination Miles Rates 
INGBIVIIIG, RONM o5: 0: 6:5-0:':0.3: 050% (GUT od Cae 443 106 
PItHOUPEH, PAs. <36 occ secs os TCA ROE hc ares e08 459 82 
INGSEVEIG) VODN 3.0066 60000 SCION SM Gis. oseveis s.6 40's: ac0 725 137 
ANUOD SONS sos cc sicaitee cee IBUAIOF IN Vos icises.ve's oe: 712 103 
Nashville, Tenn............. PSORUT NIGNRY 6 6.0 5:5.8 5 6 8s:0:025 1178 176 
PUAUOTR HENNE sas sex. orsiivsre vies one asevere TOGBCON IONS 5 50,0. 035:6.5.6/60:0:5 1206 135 
Nashville, Tenn............. Detront, MAGKS. . ..6si00 602 545 120 
PAULUS WINE Bho'o. 6 5636.0. 050 5:0:0%05s PICUTOUG, AGM 6. oe 5 6:05 626.0'0 0 585 91 
IN@BR YING, DOOD. 6:66.66:66:006 Cleveland, Ohio........... 549 118 
INOW YORK GONG Ma's ci0;0:65,010-0 Cleveland, Ohio.......... 556 90 
INSBHVING, RODD. c00056 0000s Grand Rapids, Mich....... 537 120 
INGW YOPRIING You ci osc 0s: Grand Rapids, Mich....... 779 108 
INAS VING,  TONMNS. < 6.5. 60 0 01s:0 6:0 Indianapolis, Ind.......... 297 95 
PUMGIOG ING Misis sd cc eo ciaeda%s Indianapolis, Ind.......... 468 82 
58 1d., Exhibit 104, at 8633, 2820. 54 7g., Exhibit 104, at 8632, 2820. 


86 Id, at 2601-12. 3° 1d, at 2607; Exhibit 91, at 8330, 2608. 
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A Philadelphia shipper of gas black from the Pennsylvania oil fields pays a rate 
to St. Louis, a distance of 981 miles, of 64 cents per hundred pounds, whereas from 
Amarillo, Texas, to Chicago, a distance of 978 miles, the rate is 85 cents per hundred 
pounds. If Amarillo and Philadelphia both ship to Chicago, the rate from Amarillo 
is 85 cents and the rate from Philadelphia is 57 cents, a difference of 28 cents per 
hundred pounds, or $112.00 per car for a difference in distance of only 167 miles in 
favor of Philadelphia. The distance from Philadelphia to Chicago is 811 miles. The 
rating is fifth class.3" 

The Sweet Potato Growers, Inc., with a starch plant at Laurel, Mississippi, for 
the seven months ending February 28, 1941, paid freight charges which amounted 
to 21.8 per cent more in dollars paid than the official territory level for comparable 
movements. On carload shipments the excess of actual charges over the official basis 
was 15.6 per cent and on less-carload shipments the excess amounted to 44.6 per 
cent.8 This excess of actual charges was 2 per cent of the total net sales. If this 
difference in rates paid had been available to the Sweet Potato Growers, Inc., the 
corporation could have paid either 8 per cent more for raw materials or 10 per cent 
more in wages, or earned 124 per cent more in net profits.®® 

A manufacturer of automobile truck bodies at Nashville, Tennessee,*° labors 
under a rate handicap as high as 253 per cent of the rates available to his competitor 
at Detroit, Michigan, in the sale of truck bodies at Metuchen, New Jersey.*? In 
this case the Nashville rate was made on the southern classification rating of second 
class—$2.10 per 100 pounds. The Detroit shipper enjoyed rates ranging from 53 
cents to $1.03 per 100 pounds, depending upon the carload minimum weight. These 
rates represent official classification exception ratings applied to the official level of 
rates.4? Metuchen is 965 miles from Nashville, and 616 miles from Detroit. 

According to an Iowa traffic expert,** the level of class rates between official terri- 
tory and Iowa does not permit Iowa industries to purchase interterritorially, for the 
same cost, the miles of transportation their competitors across the river can buy 
within official territory. The present first-class rate between Waterloo or Cedar Falls 
and Indianapolis, Indiana, is $1.33 for the 415 miles. In official territory this $1.33 
will buy 580 miles of transportation, equivalent to the distance from Indianapolis, 
Indiana, to Omaha, Nebraska. This illustrates the severe rate handicap faced by 
shippers located adjacent to official territory.** 

A North Carolina washboard manufacturer’s greatest competition is from Mich- 
igan and Ohio companies. Lower competitive interterritorial rates have been with- 
held from his company by the railroads, and therefore, in bidding on a delivered-price 
basis against competition in official territory, he must absorb the higher freight 
charges from Raleigh.** The less-carload class rates paid on actual shipments from 
Raleigh, compared below with the rates available within official territory to com- 


87 Id. at 2795. 38 7g,, Exhibit 76, at 7981, 2393. 
5° 7d. at 2386. 4° Id. at 4614-53. “1 Id. at 4635. 
42 Id. at 4634. 48 Id. at 3032-51. ** Id. at 3034. 


“5 Id. at 2469-73. 
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petitors for equal service, are representative of the disadvantage of the southern- 
territory shipper :*° 











TABLE 6 
Crass Rates 1n Cents Per 
100 Pounps 
To Mileage 
Paid by Raleigh Official 
Shipper Basis 
Charleston, West Virginia............... 403 90 78 
MO DICHEO INTOIS 6.0 5.5/0)0.0 50's s:010-0 618 6 e/a 862 132 118 
LLC SGUCSELS OT Ee 760 124 109 
PPOPAIETIC PRN GITID iy. op 5.05 0's a's di Wie dsse sie 831 126 116 
Scranton, Pennsylvania................. 533 101 90 
LO) 3 (0) (0) 6 OBIS eae crn ne ce ee Se 704 117 106 
Wilkes-Barre, Pennsylvania............. 515 98 87 














An official of a tanning company in Andrews, North Carolina, which ships leather 
products to the North, testified** that he had “experienced considerable difficulty in 
selling and quoting prices in line with prices quoted from tanneries who are in 
position to ship at lower freight rates.”*® 

The significance of certain inbound class-rate discriminations affecting this tan- 
nery is illustrated by specific inbound shipments which cost this company 25.7 per 
cent more in freight charges than would have accrued had the goods moved under 
official territory rates. The economic disadvantage here, arising out of payments on 
inbound consignments of dry hides, is emphasized when the applicable fourth-class 
rates to the following actual shipments*® are compared with rates for equidistant 
hauls in official territory: 

Shown below™ is a list of manufactured articles produced in Atlanta, Georgia, 
that have markets in official territory. These articles move on class rates in both 
southern and official territories, and the disadvantage of the Georgia producer as 
compared with the official producer is shown for each commodity in the last column: 


TABLE 7 


ILLUSTRATIVE SHIPMENTS, Dry Hipes, CARLOAD MINIMUM 20,000 PounpDs 
(Class rates stated in cents per 100 pounds) 
































Crass Rates 
Class Rate Revenue 
From Date Car No. Formula As Official | Differential 
Miles Applied Basis (dollars) 
New York, N. Y.....| 6-10-42 PRR 78932 812 122 84 205.58 
New York, N. Y.....| 6-10-42 PRR 50632 812 122 84 207.86 
Waverly, N. J....... 6-16-42 PRR 56792 812 122 84 154.66 
New York, N. Y.....| 6-18-42 N-W 46790 812 122 84 158.84 
*° 1d., Exhibit 79, at 8015-6, 2472. 47 Id. at 2455-61. 
*8 Id. at 2457. 4° Td., Exhibit 77, at 8003, 2459. 


°° Td., Exhibit 220, at 11696, 4765. 
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TABLE 8 
CuassiFicaTIon Ratines StaTep 
AS PERCENTAGES OF First Ciass Southern 
Commodity (carloads, unless Rate Level 
otherwise shown) South to | (Per Cent of 
Southern Official Official Official) 
Calendars, ood elemaee esis pie tee 55 55 55 138 
Electrical appliances: switchboxes, outlet 
plates, conduit outlet boxes, with or with- ter = 4 4 Hof 
SPEIER cc tase ai seis bs swe toe es 2 é 
AS1OGRS OF FARE, WIPINE, «.... «0565500 cccccecss 40 30 40 180 
Tanks, iron or steel, thinner than No. 2 gauge 
but not thinner than No. 16 gauge........ 55 55 55 138 
Lead products: 
SMITE RE sso e le be sie sb ba-4 oclee e's 540s 30 35 35 138 
RaiOD WOOL MUIAMIAIS © 7015.5 55's laps g'6 nine a.'S's\p 27 40 35 40 160 
WYSE Win SATIK GATS) 6:5 55.5 o.0.5.6.0 o:0:0:0 0-0 00-00:405 55 55 55 138 

















The Commissioner of the Memphis, Tennessee, Freight Bureau testified as to the 
movement of macaroni, noodles, and spaghetti from Memphis, and comparative 
rates.°' The Memphis manufacturer distributes his goods throughout southern ter- 
ritory, but, with the exception of border points, has been unable to market his goods 
in official territory in competition with manufacturers at Chicago and St. Louis, be- 
cause shippers there enjoy rates relatively lower than those applicable from Memphis. 
He testified that the movement both in southern and official territory was on class 
rates." 

The rate on macaroni, spaghetti, and noodles, less-carload, from Memphis to 
Hamilton, Ohio (512 miles), is 82 cents per 100 pounds; the rate from St. Louis, 
Missouri, to Cleveland, Ohio (522 miles), is 62 cents per 100 pounds.>!” 

Taking Evansville, Indiana, as a representative border-point destination, the rate 
from Memphis (301 miles) is 70 cents per 100 pounds. From Chicago (284 miles) 
the rate is 48 cents per 100 pounds. This 22-cent advantage was typical. 

The rate from Memphis to Metropolis, Illinois, is 53 cents per 100 pounds for the 
haul of 179 miles, while the Chicago producer, for the haul of 355 miles, nearly twice 
as far, enjoys a rate of 52 cents.” 

On palmetto fiber, used in the manufacture of brushes, the applicable class rates 
and certain basic scale rates from Jacksonville, Otter Creek, and Benson Junction, 
Florida, to representative official territory cities, are compared with the applicable 
import class rates from New York to the same localities.°* The following tabula- 
tion®* indicates, among other disparities, that a competing manufacturer in St. Louis, 
1,027 miles from New York, can get imported fiber from New York at a rate of 
$1.21, that is, 71 cents less than the rate on Florida fiber from Benson Junction, 
Florida, to St. Louis, for a comparable haul of 1,029 miles. The Florida producer 
has a rate disadvantage of 584 per cent:*® 


51 Id. at 2335-56. 518 12, at 2336. 
51» 7q., Exhibit 75, at 2356 uu, 2341. 52 7d. at 2356 vv. 
53 7d, at 2651. 54 Id., Exhibit 92, at 8440-1, 2654. 


55 Id. at 2651. 
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TABLE 9 


PaLM or PaLMETTO BrusH Fiser, Less-CARLoaps 
(Rates stated in cents per 100 pounds) 











Amount and Percentage 
To— Southern Difference, Applicable 
(A) Chicago, TI. Rates Basic Official Rate Over Official 
(B) St. Louis, Mo. Mileage | Applicable| Scale K-2 | Territory Territory Basis 
Basis 
From— (3d class) | (3d class) Amount | Percentage 
Jacksonville, Fla.......... (A) 1,061 184 181 133 51 38 
(B) 915 172 167 172 50 41 
Otter Creek, Fla.......... (A) 1,087 198 183 135 63 47 
(B) 933 181 169 123 58 46 
Benson Junction, Fla...... (A) 1,173 207 190 141 66 47 
(B) 1,029 192 178 131 61 47 
INOW: LOPE ING Vesvesccsus (A) 890 *111 nee 120 
(B) 1,027 *121 ae 131 























* Import class rates. 


On this traffic another witness,°® who made studies of the manufacture and dis- 
tribution of palmetto fiber at these Florida points, testified as follows: 


The differences in the rates, and the particularly low rates on imported fibers actually 
encourage the importation of fibers produced under low wage conditions. Inducement is 
given to import fibers rather than to use the only domestically produced vegetable brush 
fiber, Florida palmetto. The domestic fiber, Florida palmetto, suffers the disability of 
much higher freight rates and its production and usage is thereby curtailed.” 


Table 10°° indicates, for example, that fiber brushes manufactured in Florida 
must overcome a rate handicap of 4814 per cent in competition with the New York 
to St. Louis rate of 157 cents. 


Another witness had this to say about the Florida fiber brush figures: 


It is my opinion based upon my study of this industry that the existing freight rate 
structure is partly, at least, accountable for the fact that the manufacture of brushes from 
fiber has been in Official Classification Territory and that the manufacture of brushes in 
Florida near the sources of raw materials is of such relatively insignificant proportions. 
It is my opinion that if an equitable and uniform basis of rates, mile for mile, were 
established, the manufacture in Florida of brushes from Florida palmetto fiber could be 
expanded far beyond the present output. . . .°° 


An expert rate witness representing 95 per cent of the southern furniture manu- 
facturers testified™® that the present adjustment of rates on furniture within and 
from the South dates back to 1932 and represents various kinds of rates, all published 
as percentages of first class. Since the revisions of 1932, the rates on furniture within 
and from the South, with a few minor exceptions, have been made with direct rela- 

5° 1d. at 2706-30. 57 1d. at 2718. 


58 Id., Exhibit 92, at 8442-3, 2654. 5° Td. at 2719. 
*9 Id. at 4815-33. 
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TABLE 10 


Fiser Brusues, Less-CarLoap 
(Rates stated in cents per 100 pounds) 











Amount and Percentage 
To— Southern Difference, Applicable 
(A) Chicago, III. Rates asic Official Rate Over Official 
(B) St. Louis, Mo. Mileage | Applicable} Scale K-2 | Territory Territory Basis 
Basis 
From— (2d class) | (2d class) Amount | Percentage 
Jacksonville, Fla.......... (A) 1,061 224 220 162 62 38 
(B) 915 208 203 148 60 40 
Otter Creek, Fla.......... (A) 1,087 241 223 164 77 47 
(B) 933 220 206 150 70 46 
Benson Junction, Fla...... (A) 1,173 251 232 171 80 47 
(B) 1,029 233 217 159 72 47 
New York, N. W...6.50560 (A) 890 *142 ae 145 
(B) 1,027 *157 bare 159 























* Import class rates. 


tionship to the first-class rates, and therefore the first-class rates are the basis for 
determining the southern rates on furniture. 

In the Fall of 1932 the official lines published truck competitive rates on furniture 
by exceptions to the classification. The southern carriers then sought approval of 
official carriers in revising the rates from southern territory to a percentage of the 
applicable first-class rates which would approximate the level in official territory so 
as to equalize the reduced rates in the latter territory. The official carriers declined, 
in line with their announced policy, to equalize the rates, and countered with a sug- 
gestion, accepted reluctantly by the southern carriers, that resulted in rates higher than 
the existing commodity rates established by the southern carriers. Immediately there 
began an erosion of the furniture traffic from the South to official territory—from the 
rails to highway carriers.® 

In 1940 the southern furniture manufacturers and carriers made vigorous renewed 
efforts to correct the discrimination, but were unsuccessful. As the result of the 
refusal of official-territory carriers to concur in the reduced rates from the South, the 
southern carriers lost seven or eight thousand cars of furniture per year. The witness 
concluded as follows: 

Because of that situation and because of the numerous efforts we have made from time 
to time to get the clearance of the Official lines in an equalized basis of rates, we are con- 


vinced that it can be done only if required by this Commission, or if first class rates are 
prescribed on the same level in the two territories or between the two territories. 


The following table was taken from Exhibit 92: 


®2 Id. at 4816. 

°3 Id. at 4820-1. 

8 Td. at 4822. (Emphasis supplied.) 
** 1d. at 8448, 2654. 
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TABLE 11 


Cicars, ANY QuaNTITY 
(Rates stated in cents per 100 pounds) 











Amount and Percentage 
en Southern Difference, Applicable 
(A) Chicago, Il. Rates Basic Official Rate Over Official 
(B) St. Louis, Mo. Mileage | Applicable} Scale K-2 | Territory Territory Basis 

Basis 
From— (2d class) | (2d class) Amount | Percentage 

Jacksonville, Fla.......... (A) 1,061 224 220 162 62 38 

(B) 915 208 203 148 60 40 
WAMDGs DIR cc0k tsewvesee (A) 1,226 256 240 178 78 44 

(B) 1,049 239 217 159 80 50 
INOW YOIKGIING Lesicic coe (A) 890 *142 Pee 145 

(B) 1,027 *157 wae 159 























* Import class rates. 


The Tampa producer of cigars pays $2.39 per 100 pounds to move his product to 
St. Louis, a distance of 1,049 miles; a competitor located in New York pays $1.57 per 
100 pounds to ship imported cigars to St. Louis, a distance of 1,027 miles. 

Unsuccessful efforts to obtain reduced rates on matches in 1939 resulted in the 
abandonment and loss of a Jacksonville plant which had previously manufactured 
safety matches in cardboard strips for use as advertising matter, shipped in appre- 
ciable volume, both carloads and less-carloads. Exhibit 92®° shows the fifth-class rates 
on matches, in carloads, from Jacksonville to important cities in official territory, 
and the percentages by which the rates exceeded the official class-rate basis. Refer- 
ence, in particular, is made to the applicable rate of 118 cents from Jacksonville to 
Chicago as being 176 per cent of the official basis or fifth-class rate of 67 cents for 
equidistant hauls. “The high level of the class rates from Jacksonville into Central 
Territory was one of the primary causes of the discontinuance of the manufacture of 
safety matches in the Jacksonville plant.”** 

An executive of a large iron and steel company located at Pueblo, Colorado, 
testified® that his company’s present eastern distribution radius is 700 miles, whereas 
to the North, West, and South, its steel products move from 1,000 to 1,600 miles to 
important markets; that the controlling factor in preventing a larger distribution 
to eastern markets is the prejudicial effect of the class rate structure,°* which requires 
the payment of higher freight charges for the same distances than shipments from 
eastern origins. “The class rate structure is equally responsible whether the steel 
moves at the full fifth-class rate or at 32!4 per cent of first class. As a matter of 
fact, the Colorado Fuel and Iron Corporation pays the full fifth-class rate from its 
mill at Pueblo, Colorado, on most of its shipments to an area in northwestern Okla- 
homa and Texas that is larger than the six New England States put together.”® 


°5 Td. at 8394, 2654. °° 1d. at 2654. °*7 Id. at 2495-2506. 
** Td. at 2498. ®° Id. at 2499. 
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Pittsburgh can ship 50 per cent farther for the same charge than Pueblo, as illus- 
trated by the applicable class 45 rate from Pittsburgh to Omaha, Nebraska, against 
the current class A rate from Pueblo, Colorado, to the same destination, on an actual 
movement of shell body forgings. The present rate from Pueblo to Omaha, for a 
haul of 601 miles, is $1.05, whereas from Pittsburgh to Omaha, involving a haul of 
922 miles, the rate is only 99 cents, a double penalty in as much as the rate, mile for 
mile, is lower in the East than in the West, while at the same time the article is 
rated higher—4o per cent of first class in the East against 45 per cent (class A) in 
the West. As the western United States becomes industrialized it will ship new 
commodities, and it is unfair for a western-located industry to have to wait until 
the problem arises, only to discover that variations in classification impose extra and 
unexpected handicaps.” 

Additional examples of class-rate disparities favoring official territory over south- 
ern territory are set forth in Exhibit 88.77 The figures shown in the last column of 
the following table represent the percentage relationship of the actual rates under 
the southern class-rate scale to the actual rates under the official class-rate scale for 
any selected distance. 

The Interstate Commerce Commission, in its report in the Class Rate Investi- 
gation, characterized the data presented as “abundant evidence”” of the higher 














TABLE 12 
CLASSIFICATION RatinGs STATED 
AS PerceNnTAGES OF First Crass | Southern 
Commodities (carloads, unless Rate Level 
otherwise shown) South to | (Per Cent of 

Southern | Official Official Official) 
1. Acid, sulphuric (in containers)............... 30 30 35 120 
2. Acid, sulphuric (in tank cars)................ 271% 27% 35 110 
OF aS ESE eee ee ie 75 75 75 138 
BA rin O80 6) aaa 100 100 100 138 
5. Aluminum stearate, N.O.ILB.N............... 40 40 35 160 
6. Batteries, electric storage.................... 40 40 40 138 
fs ANAM EMRIE 5eirg vic o'o%s Sieve k suse @e0 e084 56% 35 35 35 138 
Oy OE cc Fee 221% 27% 25 125 
9. Cement, concrete, waterproofing compound... . 40 40 35 160 
URL OSs aS San rar Rr rire ea 45 45 50 122 
11. Iron and steel articles, structural, LCL........ 40 40 50 114 
Oe, RUS SONNE, WENO oc cos sees teva ee veee. 35 35 35 138 
13. Lead products, pipe and fittings.............. 40 40 36 160 
14. Paint (other than earth) dry................. 40 40 35 160 
BRIM esate tan Oe ie esis bios oie Ccivid os 35 35 35 138 
RUNS MRED Urs an Fits Gs os vers ole so's 6618.50.98 6 8 30 30 27% 150 
Ny SUMMBRERIEE, WHNAIID 5 5 osbo sb Gewes d's sous vee 374% 3744 35 150 
18. Tanks, iron or steel: No. 2 Gauge........... 40 40 40 138 
No. 3 Gauge........... 55 55 60 130 
EDP MNUATAD 5 is Gis 5 5 0's Sno slob cous Sioa. d 8 9.8 beige eras 55 55 55 138 
SD NEMO 35520 51050 58 < oie io se 0 610 0s ae 05 Geese 45 45 55 115 














7° Td. at 2503. 
™ Id. at 8162-71, 2578. 
73 Id. at 123. 
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charges paid by shippers in the South and West using class rates. While no one 
can confidently forecast the decision of the Supreme Court, it is prognosticated here 
that the Court, like the Commission, will find the evidence ample and will uphold 
the Commission’s decision, thereby removing the class-rate barrier to the economic 
development of the South and West.” 


** This prediction was borne out by the Court’s decision. See the Foreworp to this symposium. 








A RESEARCH BASIS FOR CORRECTIVE ACTION 
WITH RESPECT TO INTERTERRITORIAL 
FREIGHT RATES 


James C, NeEtson* 


If the controversy over the effects of interterritorial freight-rate discrimination 
had stimulated as much effort to assemble needed data and to trace concretely the 
specific effects of rate disparities applicable to particular market situations as it has 
argumentative effort, it would be far easier to design and obtain corrective action. 
As indicated in another article in this symposium,’ there is evidence, both factual 
and logical, that existing interterritorial rate disparities have a burdensome effect 
upon individual firms having to pay the higher rates, distance considered, and 
through them upon whole rate territories. Nevertheless, although some noteworthy 
beginnings have been made toward providing an adequate factual basis for judg- 
ment, it is clear that rate and other data necessary to examination of crucial ques- 
tions, such as the extent of disparities in commodity rates and their effects, are not 
at hand.? It is the purpose of this note to outline some areas of statistics where addi- 
tional progress is needed and to indicate some essential types of analyses that are 


lacking. 
I 


Nature OF THE ProsLEM 


Freight-rate discrimination has become a popular subject for discussion during 
the past two decades because of its allegedly retarding effect upon the location of 
industry, the development of industrial resources, and the utilization of labor power 
in several rate territories of the United States, particularly in the southern and south- 
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Domestic Commerce, U. S. Department of Commerce. Formerly Assistant Director, Division of Eco- 
nomic Studies, Board of Investigation and Research; Principal Economist, National Resources Planning 
Board; Senior Transportation Economist, Bureau of Agricultural Economics; Associate Professor of Market- 
ing and Transportation, University of Tennessee; Acting Professor of Economics, University of Richmond; 
Acting Assistant Professor of Economics, University of Virginia; and Chief, Division of Research and 
Statistics, Washington Department of Public Service. Author of FEDERAL REGULATORY RESTRICTIONS 
upon Moror aNnp Water Carriers, SEN. Doc. No. 78, 79th Cong., 1st Sess. (1945); New Concepts in 
Transport Regulations, TRANSPORTATION AND NaTIONAL Poticy, NATIONAL RESOURCES PLANNING Boarp, 
pp. 197-237 (1942). Contributor to economic journals. 

This article represents the views of the author and not necessarily those of the United States Depart- 
ment of Commerce. 

* See Barton, Economic Effects of Discriminatory Rates, supra. 

* Thus, in its report on the Class Rate Investigation, 1939, the Interstate Commerce Commission 
stated (262 I.C.C. 447, 593 (1945)): “In many instances, commodity rates in the South are lower than 
commodity rates on like traffic in official territory. There is no comprehensive showing as to the general 
level of commodity rates in the South as compared with that in official territory.” 
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western territories. The economic problem, then, is to define the specific influences 
that varying territorial rate levels may exert upon these factors and to find the mag- 
nitudes of those effects. The regulatory problem, on the other hand, is somewhat 
different, for whether or not the retarding and burdensome effects upon some indus- 
tries or locations are of relatively large magnitude, any unjustifiable rate discrimina- 
tion under the Interstate Commerce Act should be removed. 

The types of effects that varying freight-rate levels may have upon producers, 
distributors, and other elements of the population located in different territories can 
be determined on the basis of assumption and logical analysis. For example, if we 
assume that producer A, located in official territory, and producer B, located in south- 
ern territory, have identical production and marketing costs for an identical product, 
but that in competing for sales in Chicago producer A enjoys a lower rate than 
producer B although they are equidistant from that market, it inescapably follows 
that producer B will have to absorb a part of the higher freight rate by accepting a 
lower profit margin. While absorption of freight-rate differentials would not neces- 
sarily mean that the producers assessed higher rates would be seriously handicapped 
(because of the possibility that they may have offsetting lower costs in connection 
with other production or marketing factors or enjoy lower rates on their other. prod- 
ucts), the presence of offsetting factors of this type cannot be assumed to exist in 
all cases. A number of possibilities are clearly indicated for each market situation 
affected by freight-rate disparities, depending upon the comparative capital, labor, 
marketing, materials, and management costs of the competing producers operating 
with varying freight costs and upon the existence or nonexistence of market pref- 
erences justifying higher prices for the product of the firm having to pay higher 
freight. 

It is evident that many assumptions are required even to work out deductively 
the types of effects that freight-rate disparities may have upon a particular manufac- 
turing or distributing firm located in the higher-rated territory. The task of defin- 
ing such effects upon the manufacturing system or upon the distribution structure 
of the higher-rated territory as a whole is infinitely more complex, for, except to the 
extent that all firms in a particular territory may be subject to the same cost and 
market factors, a large variety of assumptions would have to be made to cover the 
many different situations that would be found to exist. Even when sufficient cases 
to be representative of the over-all territorial interest had been considered, the far 
more important problem of measuring the magnitudes of the effects that freight-rate 
disparities may be having upon locational and production trends in a particular terri- 
tory would remain for solution. Although essential as a first step in working out 
the types of effects that might be expected from unequal freight costs, deductive 
reasoning by itself is inadequate for the task of determining the over-all significance 
of territorial differences in freight rates. 

The assessment of magnitudes of effect upon individual firms, industries, or rate 
territories from freight-rate disparities requires an inductive approach upon an abun- 
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dance of facts covering a wide range of industrial situations and a large number of 
factors with respect to each industrial and marketing situation. In addition to the 
rate and mileage data essential to definition of the problem, specific facts would 
have to be assembled with respect to the following factors, among others: 

1. The degree of homogeneity of the competing products produced in the dif- 
ferent rate territories; : 

2. The extent to which market preferences for one or the other territory’s product 
have been created by advertising or other marketing methods; 

3. The extent to which the products of different territories are marketed in the 
same markets; 

4. The prices received at wholesale in common markets for equivalent commodi- 
ties produced by firms located in different rate territories; 

5. The net receipts at the plant or mill in connection with sales of equivalent 
commodities produced in different territories but marketed in the same markets; 

6. The costs sustained in producing equivalent products in different territories 
which are marketed in the same markets, including appraisal of the method of 
allocating joint and overhead costs; 

7. The profit margins at the plant or mill in connection with production of 
equivalent products in different territories marketed in common markets. 

Obviously, such intimate data are possessed, if at all, only by the competing firms 
located in the different territories, and their publication, if they were obtainable, 
would raise questions of disclosure of facts pertaining to individual business situa- 
tions. Some fragmentary information of this sort appears in testimony and decisions 
in connection with rate cases dealing with complaints of discrimination, but it is 
difficult to assemble and is too incomplete for over-all analysis. For these reasons, 
examination of economic effects in terms of entire territories usually proceeds by 
reference to trends in population, income, value added by manufacturing, the value 
of industrial products, and the number of industrial jobs, rather than by delineation 
of the specific effects of rate disparities upon individual firms. Thus, comment is 
often not very selective, for comparative industrial trends in different territories 
reflect a variety of factors in addition to freight-rate differences. When coupled 
with analysis of the significance of each factor of production, such as the avail- 
ability of key materials at low cost or of an economical labor supply, economic trend 
analysis may come closer to revealing the importance of freight rates. To make this 
approach really effective, however, case studies of individual industries are needed. 
Only in such studies can the freight-rate factor be analyzed thoroughly in con- 


* The OPA files of profit and loss statements and balance sheets collected for administration of price 
control during World War II might contain useful data. These statements exhibit detailed cost break- 
downs for the period 1936-39 and one or more wartime years. Unit costs and profits from manufactur- 
ing in a particular locality are included in some cases. It is uncertain at this stage, however, whether 
the data will be permanently filed, and if so, whether they could be made available for general use. 

* Boarp OF INVESTIGATION AND RESEARCH, REPORT ON INTERTERRITORIAL FreicHT Rates, H. R. Doc. 
No. 303, 78th Cong., 1st Sess. 223 (1943). 
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junction with the other locational factors exerting an influence upon the production 
and marketing situation of the higher-rated territories. 

It is apparent that concrete discussion of economic effects from freight-rate 
disparities requires reference to all factors in the industrial situation, whether the 
analysis is focused upon the individual firm, an industry, or the entire industrial 
economy of a rate territory. Many series of data, in addition to transportation series, 
are therefore essential; but the greatest handicap experienced by those who attempt 
measurement of economic effects consists of the lack of adequate rate and traffic data 
for determining the extent of freight-rate differences by territorial, industrial, and 
commodity breakdowns, rather than the defects in our manufacturing and marketing 
series. 

The lack of extensive rate and specific movement data may seem surprising in 
view of the well-known fact that freight tariffs and classifications must be filed with 
the regulatory body and be kept open to public inspection under the requirements 
of the Interstate Commerce Act. Notwithstanding this fact, one of the greatest bar- 
riers to constructive thinking and effective analysis of the economic significance of 
territorial freight-rate discrimination has been the lack of adequate specific rate, 
mileage, and traffic movement data to enable the parties to reach agreement upon 
the facts with respect to the extent of rate-level differences, the starting point for any 
examination of the subject on an over-all basis. Because of this deficiency in avail- 
able data, it is extremely difficult to define the areas in the rate structure or the 
specific areas of traffic of an industry or territory which are affected by freight-rate 
differences sufficiently marked to have significance. The rate structure is so complex 
and facts about it are so hidden in technical tariffs and rate decisions that discussion 
and argument concerning economic effects frequently proceed without the benefit of 
prior definition of the precise commodity or mileage areas where freight-rate differ- 
ences exist and of definite knowledge of the magnitude of rate differences or of the 
characteristics of the traffic movements affected by such rate differences as may exist. 
Under the circumstances, it is no wonder that public opinion is often confused and 
tends either to be unexcited or easily induced to accept stereotyped slogans of a 
political nature. 

Since definition of the specific problems of discrimination that may be present in 
existing territorial rate structures is an obvious first step in analysis of the economic 
significance of freight-rate disparities, it is of interest to describe the particular types 
of transportation data which are needed for that purpose and to indicate the gaps 
that exist in the available data. Then, the means by which greater progress can be 
made toward supplying at least the most urgent data for settlement of current issues 
can be considered with profit. 

II 
TRANSPORTATION Data Neeps AND Gaps 


Among the most crucial of the relevant transportation series that are now gen- 
erally unavailable are: (1) data showing for each territory and interterritorially the 
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proportion of total carload and less-carload traffic that moves on class, exception, and 
commodity rates, including sub-classifications such as export, import, joint, and transit 
rates; (2) statistics showing point-to-point rate relationships on a representative 
sample basis for the entire railroad rate structure of the United States, intrastate, 
intraterritorially, and interterritorially; (3) data showing point-to-point shortline mile- 
age relationships on a comparable sample basis; and (4) data showing on a com- 
parable point-to-point sample basis the volume of traffic in each commodity that is 
transported on different types of rates and rate levels. It would be helpful to have 
similar data for other forms of transport, particularly truck and water transport, but 
the need is greatest for more adequate data on the rail rate structure and traffic pat- 
tern. These sets of transport data would not answer all questions, but at least they 
would have the merit of enabling the analyst to define in a specific manner the dis- 
criminatory situations which should receive attention. 


Traffic Movement by Types of Freight Rates 

Historically, the present interterritorial freight-rate discrimination problem arose 
primarily in connection with class rates. But because of the intimate relation be- 
tween class rates and other types of rates, principally exception rates and commodity 
rates, and the fact that the bulk of the rail traffic moves upon the latter, the issues 
have inevitably spread to include exception and commodity rates as well. In fact, 
the issues of greatest economic significance to each rate territory and the country as 
a whole revolve around the commodity rates, on which the largest part of the traffic 
is transported. Obviously, therefore, knowledge concerning the proportion of traffic 
in each territory and between each set of rate territories that moves on each type of 
railroad rate is essential to straight thinking on effects of rate disparities. 

As a result of a one-day waybill sample of 1942 carload traffic and other statistics 
available to the Interstate Commerce Commission, the proportions of carload railroad 
traffic that are carried on each general type of rate in each territory and between each 
set of territories are known with sufficient exactitude for assessing the over-all sig- 
nificance of territorial class-rate discrimination.’ However, since determination of 
economic effects of freight-rate differences requires analysis in terms of particular 
industries, particular commodities and products, particular markets and particular 
market conditions, it is also essential that data be available to reveal the proportions 
of the traffic of individual industries that are transported on class, exception, and 
commodity rates. Because no point-to-point tabulation of domestic railroad traffic 
as a whole has ever been completed on a sufficiently representative sample to indicate 
the types of rates on which the traffic in particular commodities is moved between 
each important set of origination and termination points in each freight-rate territory 
and as between rate territories, readily available data showing the types of rates which 
are important to particular industries and to particular commodities are not at hand.° 


* Class Rate Investigation, 1939, 262 I.C.C. 447, 479 (1945). 
©The Bureau of Transport Economics and Statistics of the Interstate Commerce Commission has 
programmed a series of traffic-flow and rate-structure analyses based in part upon the 12-day waypbill 
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Thus, although it can be concluded that the considerable differences in territorial and 
interterritorial class-rate levels that are not justifiable by cost differences do not affect 
85 per cent or more of the total railroad traffic, comprehensive analysis of the specific 
effects which these rate-level differences may have upon the particular industries 
which do make material use of class rates is blocked at the beginning by inadequate 
information. One must necessarily resort to illustrative case materials available in 
rate proceedings or undertake to assemble primary data from the industries affected 
by class-rate inequalities. 


When the Class Rate Investigation decision’ was handed down by the Commis- 
sion on May 15, 1945, the writer received requests from several trade associations to 
prepare analyses of the special significance to the industries represented in those 
associations of the interim and long-run adjustments ordered by the Commission. 
In discussions with representatives of the associations and with commodity experts 
and industrial analysts it was quickly discovered that little or no information was 
available regarding the extent to which the traffic of the trade association member- 
ship moved on the class rates which were to be adjusted when the order of the Com- 
mission became effective. Nor was such data described in the Commission’s report, 
although the summary of evidence by shippers on the effect of class-rate disparities 
for certain commodities provides fragmentary data on the commodity movements 
affected by class rates. Hence it was not feasible to prepare the type of analysis for 
these groups that would have been desirable.? This lack of data on movement by 
types of rates, of course, did not prevent those groups and others from discussing 
the probable effects of the decision, but it did render much of that discussion futile 
and lent a quality of vagueness that should have been unnecessary. 


Point-to-Point Rate Relations 

Point-to-point rate data for all individual commodities of significance to our 
industrial and agricultural economies are needed to reveal the characteristics of the 
entire rail rate structure, the most fundamental one in terms of domestic freight 
trafic and geographic agricultural and industrial relationships. For each point-of- 
origin to each point-of-destination movement of an individual commodity, it would 
be desirable to have the first-class rate that would be applicable if no lower rate were 
quoted, the actual rate, and the characteristics of that rate—whether an exception or 
commodity rate, export or import rate, local, proportional, or joint rate, and whether 





sample of 1939 carload traffic taken by the Board of Investigation and Research, of which THe Trans- 
PORTATION OF FresH AppLes, Statement No. 468, File No. 40-C-2, March, 1946, is the first. Among the 
data on fresh apple traffic presented from this source is “the percentage of traffic moving under class, 
exception, and commodity rates, respectively.” See pp. 47-48 for a breakdown of revenues, tons, ton- 
miles, carloads, and car-miles by type of rate in each rate territory and pp. 64-68 for a similar break- 
down of interterritorial movements of fresh apples. 

7 262 I.C.C. 447 (1945). 

8 Id. at 615-619. 

® The general analysis that resulted on the basis of available data was published under the title, Effect 
of New Rail Rates on Business, 33, Domestic ComMERcE, No. 8, 21-22, 44-45 (1945). 
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the rate includes special services such as transit and reconsignment privileges. To be 
practical these data would have to be collected on a representative sample basis, but 
the sample would not have to be taken frequently, because adjustments could easily 
be made for general and special rate changes once the point-to-point rate pattern 
had been published. 

Point-to-point rate statistics would shortly become as fundamental a tool for trans- 
portation factor analyses as population data have been for demographic studies. Such 
data would facilitate locating areas where rate differences may exist by states, terri- 
tories, and combinations of territories. They would also greatly contribute to meas- 
urement of the extent of such rate disparities on individual commodities as may be 
found to exist between particular sets of points and to determination of differences 
in average rate levels for groups of commodities or territorial breakdowns. Except 
for a limited number of basic commodities moving on commodity rates, only data 
showing class-rate level differences have been available. Obviously, if freight-rate 
differences do not exist in connection with other types of rates, or those found to exist 
with respect to the rates on which the traffic actually moves are so insignificant as to 
be trifling, further study of probable economic effects, with extensive analysis of in- 
dustrial trends, cost factors, and market relationships, would have little point. Of 
course, it may be presumed that since so much agitation has arisen there must be 
thousands, if not millions, of cases where freight-rate differences do exist. Many 
have been exposed in the course of rate proceedings and other investigations. Thus, 
measurement of these differences in connection with particular sets of origination 
and termination points or territorial rate levels would be an invaluable aid to making 
progress in ascertaining the economic significance of varying territorial and inter- 
territorial rate levels. Since undue discrimination in freight rates is banned under 
the Interstate Commerce Act, the information on loads, actual and shortline mile- 
ages, extent of circuitous transportation, and other factors that might be collected at 
the same time would be useful in determining the specific costs of service as tests, 
among others, of the reasonableness of the rate differences found to exist. 

Although point-to-point rate data would prove a material aid to constructive 
analysis of interterritorial freight-rate issues, it should be recognized that waybill 
sources for such statistics would show rate relations only with respect to traffic that 
actually has moved between specific points. Discriminations in rates that are so 
serious as to shut off the flow of traffic in particular commodities between points 
where production might occur and consuming markets would obviously not show 
up in data based on a sample of past traffic. Other sources, such as tariffs and 
classifications, would have to be relied upon for assembling the “paper” rates which 
have been so high as to discourage production and traffic flows completely. 

It may be granted that small or minor differences in freight-rate levels as between 
particular sets of origination and destination points or territories may be disregarded 
as constituting insignificant barriers to industrial development and utilization of re- 
sources, and that it would not be a mark of economic wisdom to equalize all freight 
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rates on a rigid distance-cost basis. On the other hand, freight-rate differences that 
are material cannot reasonably be passed over either by the regulatory body having 
the duty of eliminating discrimination not justified by differences in transportation 
conditions or by the analyst concerned with the economic significance of freight-rate 
disparities. With existing sources, however, there is no way, except by tedious and 
expensive examination of a great many tariffs and rate decisions, by which the 
analyst can discover whether differences in many freight rates may exist and whether 
they are sufficient to have significance. ‘That procedure usually requires considerable 
technical knowledge and staff resources in order to dig the data for any large study 
from the tariffs and classifications. Sometimes scanning a great many rate decisions 
of the Commission in a search for rate chronologies and histories will be productive 
of useful data, although the series obtained in this manner will frequently be incom- 
plete and not up to date. In addition, data found in rate proceedings refer generally 
only to particular commodity movements between specific sets of points rather than 
to the entire rate structure of a commodity or territory. Thus, as tools for describing 
freight-rate differences in the entire rate structure, these methods have deficiencies 
which defeat most attempts, even the most ambitious and persevering ones, to 
assemble the pertinent data. 

One of the defects of most published comment on effects of territorial and inter- 
territorial freight-rate disparities is that the freight-rate differences considered have 
been shown by reference to sets of points between which the traffic movements for 
which the rates have been compared are often noncompeting. That is to say, rates 
are selected for movements of the same commodity from different producing points 
to different markets. That device has been used because of the difficulty of obtaining 
adequate data for comparison of rates between alternative production locations and 
common markets where the shortline distances are comparable and also because the 
traffic pattern is not known with sufficient definiteness to make location of sets of 
points involving actual competition between movements easy. This method, of 
course, suffers from the serious defect of referring to market situations which may 
have little or no effect upon each other and to rate disparities that consequently 
cannot influence the opportunities and profits of the producers at different locations. 
Adequate point-to-point rate data, coupled with shortline mileages and traffic flow 
information, would greatly facilitate selection of sets of points involving common 
markets except in cases involving origin points from which no movement has 
occurred. In the latter situations, analysis would be benefited by having the sets of 
points between which movements do occur identified, together with the applicable 
rates and other essential information for comparative purposes. 


Point-to-point Mileage Relations 

In addition to the needs outlined above for point-to-point rate data, it is equally 
necessary that data be made available showing the point-to-point distances between 
the same sets of points for which specific rate information is needed. Of critical 
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importance are the shortline distances—the mileages by the shortest practicable rail 
route between origination and termination points. The shortline distance is the 
“yardstick” mileage for comparing rates in terms of the transportation with which 
they are associated. Although shortline distance alone does not reflect all “trans- 
portation conditions” that must be considered by the regulatory body in judging 
whether rate differences involve unjust discrimination, it is a most significant meas- 
ure of the transportation service rendered and is widely relied upon in rate 
proceedings. 

The other distance measure, the actual number of miles over which the shipment 
moved, has its usefulness, too, particularly in studies of the extent and economic sig- 
nificance of circuitous mileage and cross-hauling. However, since neither shippers 
nor the railroads themselves are prohibited from selecting routes that are circuitous in 
order to control participation in the traffic, actual route miles cannot be utilized 
as a reliable “yardstick” in rate comparisons. The shortline distances between pro- 
ducing points A and B and the consuming point C might be identical, but the 
shipment from A over a circuitous route might be 20 per cent greater than if it had 
moved in the shortest route. Obviously, a rate from A to C 20 per cent higher than 
from B to C, between which the shipment had moved over the shortest practicable 
route, would not be justified although in accordance with the mileage relations deter- 
mined by the actual routes used. 

The problem of obtaining shortline distances by reference to tariffs, mileage books, 
and maps is even more baffling and time-consuming than the effort to obtain rate 
data from tariffs and classifications. To select the shortline route by these pro- 
cedures usually requires a rate and tariff expert, for there appears to be available 
no directory publishing the shortest practicable rail routes for freight traffic between 
all sets of points and the distances associated with such routes. To work out the 
shortest route and distance may take a tariff expert up to a day or more in some 
of the more difficult instances. Although some shortline routes and distances be- 
tween specific points can be found in the reported rate decisions of the Commission, 
that source itself has the limitations of being far from complete and involving con- 
siderable effort because the data in the decisions and transcripts are not indexed. 


Point-to-Point Traffic Movements 

Most available tonnage data providing commodity breakdowns refer to a limited 
number of commodity groups, each, with some exceptions, incorporating many 
individual commodities. Except for limited port-to-port water movement data, none 
of these series provides state-to-state or point-to-point breakdowns either of aggregate 
traffic or traffic in each commodity classification. Between 1922 and 1940 data on 
intercoastal water traffic were published annually by the United States Maritime 
Commission and predecessor agencies on a port-to-port basis for a limited number 


of general commodity classifications.*° Beginning in 1940 the ICC’s freight com- 
10 ResEARCH Division, U. S. MaritIME Commission and predecessors, ANN. Reps. No. 317 (1922- 
1940). The Maritime Commission is resuming publication of this series, after a lapse during the war 
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modity statistics for rail carriers have shown tonnages originated and terminated by 
states, but they have never shown state-to-state movements.? For knowledge of the 
traffic significance of particular sets of points, the analyst must utilize a variety of 
statistical devices and refer to numerous sources, including reported rate decisions, 
traffic movement studies, and industrial studies having reference to production and 
consumption centers and traffic movements. 

Where marked rate differences exist for comparable shortline mileages, it is of 
interest to know the volume of movement that has taken place despite these rate 
differences. If the volume has been considerable from the higher-rated point or 
territory and has registered growth, the question would arise whether the rate dif- 
ferentials had affected the higher-rated producers in any significant manner. Of 
course, as noted above, the producers may have elected to accept a lower profit 
margin or they may have had lower costs in connection with other factors in 
production or marketing. If, on the other hand, the movement from the point or 
territory with the higher rates had not grown as rapidly as the movement from the 
point or territory with the lower rates, the situation would point to a burdensome 
effect. In either case, if the rate disparities could not be justified by cost differences 
or other dissimilar transportation conditions, the higher-rated producers would be 
entitled to relief from unlawful discrimination irrespective of the effect of the rate 
differences upon the flow of traffic. 

It is recognized that relative traffic movements between points would not throw 
light upon the effects of rate differences in cases where production might exist at a 
point but has never developed because freight rates on raw materials or finished 
products, or both, have been too high to make location there attractive. In such 
situations an effective freight rate from the points at which new plant locations are 
being considered to the contemplated markets would have to be established to replace 
the “paper” rates, presumably class rates, that are too high to serve as a practical 
basis for attracting industry. The rate and distance relations between the points from 
which movement does occur to the markets for the commodities under consideration, 
however, would reveal the extent to which existing class rates are impractical and 
would afford a basis for rate negotiations with a view to providing rates which 
would effectively stimulate industry. In other cases, some movement, but only a 
small volume, occurs from certain points where production has been established 
despite higher freight rates than those applicable from competing points. In these 
cases the problem is to determine what rate will stimulate growth in production 





period, with reports covering the calendar year 1946, under an arrangement by which the Office of 
the Board of Engineers, War Department, has become the collecting and tabulating agency. For the 
first six months of 1946 the commodity classification will be the same as in the prewar reports; for the 
last six months the commodity breakdown will be in accordance with the old I.C.C. freight commodity 
statistics classification. Beginning with 1948, the data will be classified in accordance with the revised 
I.C.C. commodity classification, effective January 1, 1947, thereby assuring a much needed uniformity 
in commodity detail between intercoastal water and rail traffic statistics. 

11 Statements numbered M-550 (SCS), now on a quarterly and calendar-year basis. Beginning Jan- 
uary 1, 1947, these statements will be designated Q-250 (SCS), reflecting the new and refined commodity 
classification. 
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and utilization of resources at such disadvantaged points and still yield the carriers 
adequate revenues. Ability to find other producing points from which traffic move- 
ments to the projected markets have occurred and to discover the freight-rate and 
mileage relationships between all such points and common markets, on the one hand, 
and the rates from the points where production is limited, on the other hand, would 
be an indispensable aid in discovering whether the transportation factor is responsible 
for retarded development. 

Point-to-point traffic flows of individual commodities by type of rate, such as are 
needed for studies of the significance of freight-rate differences, and state-to-state 
traffic movements, such as would be useful in industrial location work by revealing 
interregional economic relations, could be assembled from waybills concurrently 
with data showing point-to-point rate and mileage relations on an individual com- 
modity basis. The sampling method would give adequate results, and samples would 
not have to be taken frequently since basic traffic patterns, like industrial and market- 
ing patterns, usually are subject to only gradual change.’” 


Cost of Transportation Service 

Transportation cost-finding constitutes another area in which the available data 
have generally been inadequate for the variety of transportation analyses for which 
cost data are essential, including the question whether existing differences in terri- 
torial and interterritorial rate levels are justifiable under the Interstate Commerce 
Act. The needs that exist for more refined cost data have heretofore been neglected 
in this discussion not because the subject lacks importance but because relatively 
more progress has been made in cost-finding for regulatory purposes than in develop- 
ment of specific rate, mileage, and traffic flow data." 

Without having attained perfection in cost-finding, the Interstate Commerce Com- 
mission was able to conclude in its Class Rate Investigation decision that “there is 
no doubt that, based upon cost of service considerations, the differences in levels, 
schemes, and progressions of scales that at present occur in the several territorial 
class-rate structures here under review are not justified.”"* Thus, although this find- 
ing was not unanimous, with respect to one fundamental part of the rate structure 
there appears strong evidence that a problem of discrimination not justified by cost 
differences exists, and the regulatory body is proceeding with corrective action. But 
the argument goes on as vigorously as ever whether the class-rate-level disparities are 
significant to the economic welfare of the rate territories principally concerned, be- 
cause of lack of data of the types described above and of refined analyses of the 


12 See BUREAU OF TRANSPORT ECONOMICS AND STATISTICS OF THE INTERSTATE COMMERCE COMMISSION, 
REGIONAL SHIFTS IN THE Postwar TRAFFIC OF Cxass I RaiLways, Statement No. 4622, File 314-B-6, 
September, 1946, Vol. I, p. 6. 

12 For an excellent discussion of the usefulness and problems of cost-finding, see the statement by Dr. 
Ford K. Edwards, Cost Analysis in Transportation, read before the American Economic Association, 
Atlantic City, New Jersey, January 25, 1947 (37 Am. Econ. Rev. Proc. 441 (1947)). See also 262 
L.C.C. 447, 571-591, 692-927 (1945). 

** 362 I.C.C. 447, 694 (1945). See Commissioner Porter’s criticism of the majority’s cost-finding in 
his dissenting opinion, id at 717-719, and H. R. Doc. No. 303, 78th Cong., 1st Sess. 251-285 (1943). 
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economic significance of class-rate-level differences with respect to particular indus- 
tries aud enterprises. 

For the purpose of checking the specific justification that might or might not 
exist in transportation conditions for material differences in particular rates, existing 
cost data and procedures are less adequate. Here, too, the age-old problem of 
whether and to what extent it is tenable to base individual rates on specific costs of 
service, with necessarily arbitrary allocations of overhead and joint costs, has to be 
faced, together with questions regarding the particular measures or levels of costs 
that may appropriately be referred to in testing the justification for rate differences. 
Notwithstanding this complexity, and without subscribing to a cost basis for par- 
ticular rates, it may be observed that more adequate cost measures, like shortline 
distance data, would be a helpful aid in determining whether differences in par- 
ticular sets of rates found to exist are justifiable. Irrespective of whether such dif- 
ferences have a marked influence upon economic development in territories with the 
higher rates, if they run foul of legal standards of rate control action should be 
taken to remove them. 


Ill 


DEVELOPMENT OF More ADEQUATE TRANSPORTATION DaTA 


From this description of gaps in available transport statistics needed for evaluation 
of freight-rate discrimination and for a variety of other purposes, it is apparent that 
an urgent requirement for constructive action is that more adequate commodity- 
movement, rate, and mileage data be obtained. The possibilities of developing addi- 
tional data of those types may now be sketched briefly. 

With respect to the initial problem of ascertaining where freight-rate differences 
exist in the rate structure and their magnitude, it may be observed that available data 
and studies appear adequate for general agreement on the facts in regard to differ- 
ences in territorial and interterritorial class-rate levels.1° The problem of unknowns 
arises rather in connection with exception rates, which are responsible for about 11 
per cent of aggregate carload traffic, and commodity rates, on which approximately 
85 per cent of the nation’s carload traffic moves.’* Additional data showing the 
point-to-point rates and shortline mileages for these segments of the rate structure are 
urgently needed. As already indicated, point-to-point traffic flow data associated with 
specific rate and mileage data are needed for all types of traffic to reveal the im- 
portance of each type of rate to particular industries, to locate significant traffic 
movements, and to throw light upon the effect of rates upon traffic and industrial 


development.?” 


15 Class Rate Investigation, 1939, 262 I.C.C. 447, 566-569, 744-765 (1945); and H. R. Doc. No. 303, 
cited supra, note 14, at 20-21, 55-56, 90-91, 150, and 165-175. 

16 562 I.C.C. 447, 548-550, 564, 570-571, 593-600, 601-604 (1945); H. R. Doc. No. 303, cited 
supra, note 14, at 92-148, 185-221; and TRANSPORTATION PROGRAM FOR SMALL BusINess, REPORT OF THE 
TRANSPORTATION SUBCOMMITTEE TO THE SENATE SPECIAL COMMITTEE TO STUDY PROBLEMS OF AMERICAN 
SmaLt Business, Pursuant To S. Res. 28, 79th Cong., 2d Sess. 16-17 (1946). 

17 TRANSPORTATION PROGRAM FOR SMALL Business, cited supra, note 16, at 25-27, 31-32. 
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BIR Waybill Sample of 1939 Railroad Traffic 

Fortunately, a source already has been developed which could provide much of 
the needed information with respect to rates, mileages, and specific traffic movements 
for the benchmark year, 1939. In connection with its studies of relative economy and 
fitness of carriers by highway, railroad, and water and its study of the interterritorial 
freight-rate problem, the Board of Investigation and Research, a temporary research 
agency established by the Transportation Act of 1940, took a twelve-day waybill 
sample of 1939 rail carload traffic which, if tabulated on a point-to-point basis for 
individual commodities, would afford a comprehensive picture of the rate structure 
and an excellent basis for measurement of freight-rate differences applying to traffic 
actually moved in that year."® 

A brief description of the characteristics of the BIR waybill sample and the 
specific types of data which are obtainable from or in conjunction with that source 
will facilitate consideration of steps that might be taken toward making essential 
data available. The sample totals 690,000 copies of waybills or waybill abstracts 
representing the movement of more than 900,000 carloads of 1939 traffic, or all way- 
bills of carload traffic terminated by class I railroads during one day each month 
of that year. Different days of the month were assigned to the railroads in each 
region to obtain traffic representative of seasonal movements. The tonnage reported 
amounted to 3.9 per cent of the total 1939 carload tonnage reported by all class I 
railroads to the Interstate Commerce Commission. Although the sample is more 
representative of aggregate carload traffic and of traffic by commodity groups than it 
is of movements of individual commodities between particular origins and destina- 
tions or states, the question of representativeness is not of such critical importance 
when the data are used: for the purpose of determining point-to-point rate and 
mileage relations as it is when they are used for other purposes.’® 

Each of the copies of waybills or waybill abstracts which were prepared by the 
terminating railroads shows the following details: 


Date of waybill 

Originating railroad, station, state, and rate territory 

Terminating railroad, station, state, and rate territory 

Route of movement, including junctions and carriers on interline traffic 
Commodity name and ICC group number 


*® For a complete description of this waybill sample, see Excerpts from the Board’s Reports Concerning 
Its Carload Traffic Study, 1939, a mimeographed release of the BIR, now available in the Interstate 
Commerce Commission, to which agency the study files of the BIR were transferred after the latter 
agency ceased operations on September 18, 1944. Some of the preliminary statistical results of this 
survey are shown in the Board’s study, THE Nationat TrarrFic Patrern, S. Doc. No. 83, 79th Cong., 
1st Sess. 28-56 (1945). 

*° For observations on the representativeness of the BIR waypbill sample, see Boarp oF INVESTIGATION 
AND RESEARCH, PRELIMINARY REPORT ON THE RELATIVE ECONOMY AND FITNESS OF THE Carriers, H. R. 
Doc. No. 595, 78th Cong., 2d. Sess. 15 (1944); Excerpts from the Board’s Reports Concerning Its Car- 
load Traffic Study, 1939, cited supra, note 18; THe Nationa TrarFic Patrern, cited supra, note 18, at 
g-11; and RecionaL SuHIFTs IN THE Postwar TrarFric oF Crass I Rattways, cited supra, note 12, Vol. I, 
138, Vol. II, 299-300. 
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Weight of the shipment 

Rate assessed 

Freight charges, including advances but excluding charges for miscellaneous services 

Where applicable, whether joint shipment (if joint rail-water or rail-highway), recon- 
signed (if reconsigned enroute), and transited (if under transit privilege) 

Route mileage over which the car moved origin to destination 

Date terminated 

Number of carloads. 


It will be noted that the waybill abstracts assembled by the BIR do not reveal 
the type of rate on which each shipment moved, the first-class rate, nor the shortline 
mileage—all essential items for effective analysis of the significance of freight-rate 
differences. In order to associate specific commodity movements with class, exception, 
or commodity rates and with shortline or rate-making distances, it is necessary to 
obtain these items from classifications, tariffs, and mileage books and to insert them 
on the copies of waybills or waybill abstracts prior to tabulation on a point-to-point 
basis. In practice, these operations can be conducted when the rates and charges 
shown upon the waybills or waybill abstracts are being verified, but they involve 
extremely time-consuming procedures which make tabulation on a point-to-point 
basis an expensive procedure.” 


Before its statutory life ended the BIR made a number of compilations on the 
basis of the twelve-day waybill sample data, including a tabulation showing for each 
of 156 carload commodity groups the movements originating in each state by state 
of termination and those terminating in each state by state of origin.2' These state- 
to-state movements, although not broken down by individual commodities, are of 
greater value for general analyses of interregional trade and economic relationships 
and for locating possible industrial opportunities than they are for tracing the eco- 
nomic effects from freight-rate disparities. As already indicated, point-to-point break- 
downs showing rate, mileage, and traffic relations for individual commodities are 
necessary for the latter purpose. 


The BIR undertook special studies of lime, potatoes, and paperboard products for 
which it assembled the first-class rate, type of rate, and shortline distance data and 
tabulated these and the other waybill data on a point-to-point basis by a hand- 
tabulating procedure that proved to be an efficient method of obtaining a list of 
point-to-point shipments arranged by ascending shortline distances by type of rate 
and territorial movement.” For each point-to-point shipment arrayed in this man- 
ner the following data were provided: 

20 BuREAU OF TRANSPORT ECONOMICS AND STATISTICS, INTERSTATE COMMERCE COMMISSION, THE 
TRANSPORTATION OF FrEsH APPLES, Statement No. 468, File No. 40-C-2, 1-4. 

21 These compilations and studies based upon them are described in id. at 2-3. On page 3 it is stated: 
“These compilations are available in unpublished form in the files of the House Committee on Interstate 
and Foreign Commerce, the Senate Committee on Interstate Commerce, and the Bureau of Transport 
Economics and Statistics of the Interstate Commerce Commission.” 

*2Some of the results of these exploratory studies were not published, but the data obtained on 
circuity of movement and cross-hauling appear in THE Nationat Trarric Pattern, S. Doc. No. 83, 79th 
Cong., 1st Sess. 47-57 (1945). 
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The serial number of the waybill 

Originating railroad, station and state 

Terminating railroad, station and state 

Actual and shortline miles 

The first-class rate and the percentage relation of the effective rate to the first-class rate 

By type of rate on which the shipment moved, the number of cars, the weight of the 

shipment, the actual rate, and the charges assessed 

Information as to whether the rate was a joint rate or involved reconsignment or transit 

privileges. 

The completion of point-to-point tabulations such as were started by the BIR 
would have provided a detailed view of the railroad rate structure and rate differ- 
ences that is now not available. In addition to revealing a variety of rate disparities 
in terms of the shortline mileage standard between territories, within territories, and 
even within single states, these trial tabulations have demonstrated the feasibility of 
using waybill samples to obtain specific rate and commodity-movement data of the 
type that has long been needed for a variety of transportation and industrial research 
purposes, including evaluation of interterritorial rate disparities. As a result, the 
interest of a number of Government agencies and many state and private research 
groups, including individual business firms, in continuing sample waybill studies 
has been awakened, and the Interstate Commerce Commission, the public repository 
of the BIR files, is making a limited number of point-to-point tabulations on the 
basis of the twelve-day 1939 sample, and has inaugurated a continuous sample of 
carload traffic approximating one per cent of total carload traffic.* Although the 
adequacy of that sample for various purposes will have to be explored by analysis 
of the results, and no announcements have been made to indicate the specific data 
breakdowns which the Commission will ultimately release, it is apparent that much 
of the data needed for further and more refined analysis of the economic significance 
of interterritorial freight rates could be obtained from this additional waybill source. 

It is therefore clear that progress is being made toward filling in some of the 
gaps in available statistical equipment for specific analyses of the significance of 
freight rates and other transportation factors to location of industry and develop- 
ment of markets. It should be observed, however, that new and continuing waybill 
samples do not obviate the need for completion of the BIR sample of 1939 carload 
traffic, because that year is a basic benchmark year previous to the vast industrial 
changes of the World War II period. While there have been both general rate 
advances and changes in traffic since 1939, adjustments can easily be made for changes 
in rates, and it is usually well known where industrialization has occurred that 
would sharply affect a territorial breakdown of traffic. Another reason is that specific 


®8 See the Commission’s order of September 6, 1946. Effective November 1, 1946, and thereafter 
unless ordered otherwise, Class I railroads are directed “to file an authentic copy of the front only of 
the audited waybills for all carload shipments terminated, whose waypbill serial numbers are ‘1’ or end 
with ‘or.’” The sampling procedure takes a straight one per cent sample of the larger stations having 
more than 100 waybills per month, based on the numbering system utilized by the stations themselves. 
The smaller stations are classified in accordance with the expected number of waybills for the month and 
sampled on the basis of probabilities within the classification. 
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point-to-point data are needed immediately and data can be obtained from the BIR 
waybill sample more quickly than from other sources.?* 


Census Procedures 


An important development toward obtaining more adequate transportation data 
in relation to industry is the interest currently being shown in bills to authorize the 
Bureau of the Census to include questions on transportation, exclusive of railroads and 
other modes where existing data may be adequate, in the censuses of manufactures, 
mineral industries, and other businesses, to be taken every five years, beginning in 1948. 
If legislation of this kind is enacted and if questions are included in the manufac- 
turing and other schedules to ascertain the tonnage into and out of individual plants 
and business locations by mode of transport and the payments for transportation 
service, data will become available which will enable analysts to determine the 
significance of each mode of transportation to individual industries and the impor- 
tance of transportation cost as a production and marketing factor.?° Railroad freight- 
rate differences that are sufficient to be burdensome would have that effect only to the 
extent that the traffic of a firm or an industry could not be diverted to a more eco- 
nomical agency. Data showing the division of traffic in particular industrial situa- 
tions, such as could be obtained by census procedures, would throw much light upon 
the extent to which producers in territories having higher railroad rates have been 
able to shift to other forms of transportation. 


Case Studies of Significance of Transportation Factors 


Adequate transportation data alone will not suffice to isolate the economic effects 
of territorial freight-rate differences. As indicated above, when sufficient specific rate, 
mileage, and commodity-movement data are at hand to locate areas where significant 
freight-rate differences may exist, knowledge of the problems requiring study and 
attention will become more definite. A basis will then be available for further 
examination of the particular situations in which the effects of freight-rate differences 
might be considerable. To discover whether they are, however, will require detailed 
studies of all of the production and marketing factors influencing the profit oppor- 
tunities of particular firms and industries in the higher-rated territories as compared 
with those in the lower-rated territories. These case studies should be historical in 
approach so as to reveal the long-term significance of each locational factor in the 


24 The I.C.C.’s Bureau of Transport Economics and Statistics is in the process of making point-to-point 
tabulations from the BIR sample, showing for each commodity group (sometimes for each product in 
the group) the origin city and state, the destination city and state, the month in 1939 of the shipment, 
the actual and shortline miles, the first-class rate, the actual rate per cwt., the weight of the shipment, and 
the total freight charges, for three groups of commodities comprising 37 agricultural and industrial com- 
modity classes and 83,361 carloads. Two such tabulations, covering Commodity No. 550, common brick, 
and Commodity No. 110, oranges and grapefruit, have been completed and made available to interested 
government agencies. It is understood, however, that the data from such tabulations can be released to 
the public only in such manner as not to reveal the traffic of individual firms. 

2© The Senate Civil Service Committee on April 24, 1947, reported favorably on S. 554, which would 
authorize the Bureau of the Census to take transportation censuses along with censuses of manufactures 
and other businesses. SEN. Rep. No. 141, 80th Cong., 1st Sess. (1947). On May 6, the Senate passed 
this bill. 93 Conc. Rec. 4692-4693 (1947). 
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past development of each territory as a preliminary to evaluation of future possibil- 
ities. The possession of point-to-point rate and shortline mileage relations, together 
with relative traffic volumes, would contribute markedly to appraisal of the influence 
of transportation factors upon future development. 

Meanwhile, the issues with respect to interterritorial freight rates must be settled 
on the basis of the best judgment possible in view of existing gaps in necessary in- 
formation. Since resolving these issues will undoubtedly require a long time, there 
will be ample opportunity for research groups and students to make more specific 
analyses of the effects of freight-rate disparities than have been available in the past. 
The progress that is being made toward obtaining more adequate transportation 
data, although slow, offers encouragement to those who would attempt the much- 
needed case studies of industrial location. 

















CORRECTIVE ACTION BY THE INTERSTATE 
COMMERCE COMMISSION 


Epwarp H. Mitier* 
I 


INTRODUCTION 


Now pending before the Supreme Court of the United States’ is the question 
whether the Interstate Commerce Commission exceeded its authority in ordering a 
10 per cent decrease in railway class freight rates for all interstate shipments through- 
out the United States east of the Rocky Mountains, except for shipments within the 
northeastern area of the United States, and in ordering a 10 per cent increase in 
railway class freight rates for all interstate shipments within the northeastern area 
of the United States. The Commission’s action was described as an interim measure 
pending the bringing about of national uniformity in the classification of freight and 
a greater degree of national uniformity throughout the United States in the class 
freight rate structures, and was based on findings that these changes were necessary 
in order to eliminate unreasonableness and undue discrimination in classifications 
and freight rates, in violation of sections 1 and 3 of the Interstate Commerce Act.” 


The order of the Interstate Commerce Commission now challenged in the Su- 
preme Court was entered on May 15, 1945, contemporaneously with the filing of an 
elaborate 160,000-word report or opinion of the Commission explaining and support- 
ing the order? 

The Commission’s decision is generally regarded as its most important and far- 
reaching action in sixty years, and it is no exaggeration to say that it affects virtually 
every person in the United States. Although the class rates involved are only a seg- 


* A.B. 1938, Washington and Lee University; LL.B. 1931, Harvard University. Member of law firm 
of Cummings, Stanley, Truitt & Cross, Washington, D. C. Formerly Special Assistant to the Attorney 
General of the United States, Antitrust Division (1939-1947, except military leave for three years); Spe- 
cial Counsel for Price Administrator and Director of Economic Stabilization in Ex parte 162 (1946); 
Assistant Attorney General of Missouri (1933-1939). Contributor to legal periodicals, and collaborator in 
preparation of the Winter, 1940, issue of Law anp ConTEMPORARY ProBLEMS (THE SHERMAN ANTITRUST 
Act aNnp Its ENFORCEMENT). 

2 October Term, 1946, The States of New York, Delaware, et al., Appellants, v. The United States of 
America, et al., Appellees, No. 343; The Honorable Horace A. Hildreth, Governor of the State of Maine, 
et al., Appellants, v. The United States of America, et al., Appellees, No. 344; The Atchison, T. & S. F. 
Ry., ef al., Appellants, v. The United States of America, ef al., Appellees, No. 345; appeals from the 
United States District Court for the Northern District of New York, argued March 3, 4, 5, 1947. 

[This paper was prepared before the cases here cited were decided by the Supreme Court. See 
New York v. United States, 67 Sup. Ct. 1207 (1947), and the Foreworp to this symposium. Ed.] 

224 Strat. 379 (1887), as amended, 49 U. S. C. §1 (1940); 24 Stat. 380 (1887), as amended, 49 
U. S.C. §3 (1940). : 

* Class Rate Investigation, 1939, 262 I.C.C. 447 (1945); Supplementary report and order denying 
motions to reconsider and reopen, Class Rate Investigation, 1939, 264 I.C.C. 41 (1945). 
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ment of all the going railroad* freight rates, they set the pattern for the whole 
freight rate structure; they move a substantial amount of the high-quality, high- 
revenue railroad freight; and without classification and class-rate uniformity there 
is no possibility of achieving uniformity for any other freight rates. 

The Commission’s decision in 1945 resulted from two separate investigations, 
instituted on its own motion on July 29, 1939: Docket No. 28310, entitled Consol- 
idated Freight Classification, and Docket No. 28300, entitled Class Rate Investigation, 
1939. All the railroads in the United States subject to rate regulation were made 
respondents, and a panel of state commissioners sat with the Commission through- 
out the proceedings.® 

The Commission held extensive public hearings in various cities. A record of 
over seventeen thousand pages was built up. Almost five hundred lawyers and other 
persons appearing in a representative capacity were participants of record in the 
proceedings. Pre-hearing conferences started in 1940, hearings were held during 
1941, 1942, and 1943, the case was submitted on extensive oral arguments and numer- 
ous briefs in 1944, and was held under advisement by the Commission for almost 
a year. 

On November 29, 1945, nine northern states filed their petition in the District 
Court for the Northern District of New York to set aside in their entirety the find- 
ings and action of the Commission. The governors of the six New England states 
intervened on the side of the plaintiffs, as did most of the western railroads, which 
later brought a separate suit in the same court seeking the same relief, this suit 
being consolidated with the original suit. The Interstate Commerce Commission 
intervened on the side of the United States, as did the southern states and a number 
of the western states. An interlocutory injunction was issued by the three-judge 
court on December 21, 1945; the case was tried on its merits in February, 1946; 
and on May g, 1946, the three-judge court filed a unanimous written opinion 
adopting all the Commission’s findings of fact and upholding the action of the 
Commission in all respects. In the final decree, however, entered May 27, 1946, the 
District Court stayed the effect of the Commission’s order pending decision by 
the Supreme Court of the United States, so that the new rates are still inoperative.” 


II 


Statutory AUTHORITY OF THE COMMISSION 
A. Before 1940 


The two investigations instituted by the Commission were inquiries into two 
kinds of unlawfulness—unreasonableness and discrimination. The unlawfulness 


“Interstate rail-and-water and all-water rates and classifications were also involved in the investigation 
orders, but were later eliminated from consideration. 

"24 Stat. 383 (1887), as amended, 49 U. S. C. §13(3) (1940). 

° State of New York v. United States, 65 F. Supp. 856 (1946). 

* The Government and the other appellees tried unsuccessfully in the Supreme Court, by a separate 
appeal, allowed by Mr. Justice Reed on May 31, 1946, to have this stay pending appeal vacated by the 
Supreme Court, on the authority of such cases as Virginian Ry. v. United States, 272 U. S. 658 (1926), 
and United States v. Ohio, 291 U. S. 644 (1934). United States v. New York, 328 U. S. 824 (1946). 
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which was the subject of the inquiry concerned classifications and also class rates, 
each from the standpoint both of unreasonableness and discrimination. 

Section 1(5)(a) is the major substantive section of the Interstate Commerce Act 
dealing with unreasonableness of rates. It provides that “all charges made for any 
service rendered . . . shall be just and reasonable,” and it prohibits “every unjust 
and unreasonable charge.”* Section 1(6)® embodies the same obligations and pro- 
hibitions, with respect to classifications, as are imposed by section 1(5)(a) in con- 
nection with rates. Section 1(4) extends these provisions to joint through rates and 
classifications.’® 

Section 3(1) of the Act deals with discrimination. It mentions neither rates nor 
classifications, but its language is so broad that it obviously includes both. It pro- 
hibits “any undue or unreasonable preference or advantage .. . or . . . undue or 
unreasonable prejudice or disadvantage in any respect whatsoever” to persons, places, 
or kinds of traffic.'* The sweeping character of this prohibition against discrimina- 
tion—the principal evil aimed at by the original Interstate Commerce Act—has been 
emphasized by the Supreme Court many times.’” 

Section 15(1) of the Act gives the Commission the power to fix new rates to 
supplant unlawful rates.’* This section provides that upon a finding by the Com- 
mission that classifications or rates, or both, are unlawful under section 1 or section 3, 
or both sections, “the Commission is hereby authorized and empowered to deter- 
mine and prescribe what will be the just and reasonable rates, . . . maximum or 
minimum, or maximum and minimum, . . . and classification,” and it prohibits 
noncompliance with the new rates and classifications so prescribed. When the Com- 
mission prescribes rates under section 15(1), it is, of course, acting in a legislative 
capacity." 

The broad power of the Commission before 1940 is indicated by United States v. 
Chicago, Milwaukee, St. Paul & Pacific Railroad, in which the Court said: 


Under §15 of the statute the Commission of its own motion may conduct a compre- 
hensive inquiry into the rates of all lines within the area of controversy, may fix the fair 
relation between one line and another, and may build the structure of the rates accord- 
ingly. Florida v. United States, 292 U. S. 1; United States v. Louisiana, 290 U. S. 70. 


B. The Transportation Act of 1940 


In 1940 Congress gave the Commission a clear mandate to deal with interterri- 
torial rate discrimination when it amended section 3(1) of the Interstate Commerce 
Act so as to prohibit specifically any undue or unreasonable preference or advantage 
to any “region, district, or territory”;'® and by section 5(b), known as the Ramspeck 


* 24 Stat. 379 (1887), as amended, 49 U. S. C. §1(5)(a) (1940). 

° 24 Stat. 379 (1887), as amended, 49 U. S. C. §1(6) (1940). 

10 24 Strat. 379 (1887), as amended, 49 U. S. C. §1(4) (1940). 

14 54 Stat. 380 (1887), as amended, 49 U. S. C. A. §3(1) (Supp. 1946). 
12 See Louisville & N. R.R. v. United States, 282 U. S. 740 (1931). 

13 54 Srav. 384 (1887), as amended, 49 U. S. C. §15(1) (1940). 
14 Terminal R. Ass’n v. United States, 266 U. S. 17 (1924). 

** 294 U. S. 499, 509 (1935). 

36 24 Srat. 380 (1887), as amended, 49 U. S. C. §3(1) (1940). . 
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Resolution, Congress directed the Commission to institute an investigation of the 
interterritorial and intraterritorial rates and to remove any unlawful discrimination 
found to exist between territories.’” 

Until 1935 section 3(1) specified only “person, company, firm, corporation, asso- 
ciation, locality, or particular description of traffic” as objects of prohibited discrimina- 
tion. The only word in that series that refers to a geographical unit is “locality.” 
The word “locality” was held not broad enough to include a port district in Texas 
& Pacific Railway Company v. United States,* and therefore in 1935 Congress added 
to this series the following items: “port, port district, gateway, transit point.” 

These words, especially after the Texas & Pacific case, seemed not broad enough 
to cover territories as a whole, a designation which, of course, by 1940 was well 
recognized as a term of art in the railroad regulation field. The legislative history 
of the 1940 amendment of section 3(1), which added to the series “region, district, or 
territory,” shows quite clearly that Congress was aware of the limited application of 
the earlier language and sought to remove this limitation.’® 

The appellants’ principal argument in the District Court and in the Supreme 
Court in the Class Rate case has been that the Commission made a mistake of law 
in treating the 1940 legislation as a Congressional mandate requiring the Commis- 
sion to bring about absolute national uniformity in freight rates. The contention is 
that the Commission is repeating the mistake it made twenty years ago in inter- 
preting the Hoch-Smith Resolution” as a mandate to treat agricultural products as 
a most favored class, regardless of existing standards of rate making—an erroneous 
conception which the Supreme Court repudiated in upsetting the Commission’s 
decision.**_ The fallacy in this argument is that the Commission did not treat the 
1940 legislation as a mandate to bring about national rate uniformity regardless of 
differences in territorial conditions, but only as a mandate to investigate territorial 
conditions, and to eliminate territorial rate differences to the extent that they were 
found to be unjustified by differences in territorial conditions. Whether the 1940 
amendment to section 3(1) made a change in substantive law by prohibiting dis- 
crimination against territories which was not unlawful before, as the lower court 
held, or whether the 1940 amendment was merely declaratory, there can be no ques- 
tion about the power of the Commission in 1945 to remove territorial discriminations 
found to exist. The Commission understood this, and undertook only to remove 
discriminations which it found to exist. The very point of its whole proceeding 
was to find out whether existing rate differentials were or were not justified by 
differences in territorial conditions. 

Section 3(1) of the Interstate Commerce Act has always been an unequivocal, 
although qualified, mandate for rate uniformity. The very thing Congress sought 


17 54 Srat. 380 (1887), as amended, 49 U. S. C., note following §3 (1940). 


48 289 U. S. 627 (1933). 

19 84 Conc. Rec. 5889, 9705 (1939). 

9° 43 Srat. 801 (1925). 

*1 Ann Arbor R.R. v. United States, 281 U. S. 658 (1930). 
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to achieve by section 3(1), starting in 1887, was equality of rates. Railroads were 
required by the original section 3(1) to charge equal rates to all persons, and were 
prohibited from charging them different rates in the absence (and of course, this 
is the necessary qualification) of different circumstances requiring that they be 
given different treatment. If two persons under equal circumstances were shipping 
the same kind of freight from one point to another, they had to be treated equally. 
Of course, if the freight were of a different kind, or if the mileage or points of 
origin or destination were different, these or other differences might warrant a rate 
differentiation; but in the absence of substantial differences of circumstances, the 
essential mandate of section 3(1) will control. 

Whereas section 3(1) in its inception had been a mandate to the Commission to 
equalize rates as between persons, it became, in 1940, a mandate to equalize rates 
between regions and territories, subject to the same inherent qualification—a man- 
date to bring about equality of rates, not regardless of surrounding circumstances, 
but unless surrounding circumstances require rate differentiations. Before the in- 
vestigation in the Class Rate case there had never been any effort by the Commission 
to inquire into the question whether the admitted large differences in class rates 

- between territories were or were not justified or required by comparable territorial 
differences in costs and other transportation conditions. Neither the Commission nor 
the Congress, nor anyone else, knew to what extent, if any, these rate differentials 
were required or justified by different conditions in the several rate territories. How- 
ever, it was generally believed, as the debates in Congress show, that it would probably 
be found that at least some of the differences were not justified, or were not justified 
to the extent of the rate differences.?* It was this situation which the Commission 
recognized as requiring it to bring about “a greater degree” of equalization and 
uniformity.” 

Ill 


Tue Rare Siruation Founp sy THE CoMMISSION To ExisT IN 1945 
The existing system of making railroad freight rates has been discussed in detail 
in other articles in this publication. However, the rate-making situation as the Com- 
mission analyzed it in the Class Rate case is so closely related to the relief which the 
Commission decided to order that an explanation of the phases of the rate structures 
emphasized by the Commission in its report seems appropriate and necessary here. 


A. Classifications 


The first section of the Commission’s report is given over to an analysis of the 
existing classifications. The Commission considered classification to be the founda- 
tion or cornerstone of rate making, because rate relationships have no meaning unless 
they are tied to stable and properly related classification ratings. The class-rate scales 


72 84 Conc. REc. 5889-5890, 6071-6072, 9705 (1939); 86 Conc. Rec. 5553 (1940). 

28 262 I.C.C. 447, 692 (1945). The Commission’s report will be searched in vain for any indication 
that it considered itself required, as appellants insist it considered itself required, to bring about national 
rate uniformity regardless of territorial differences in transportation conditions. 
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are entirely in terms of class 1 or first-class ratings. Since all other classification 
ratings are in terms of percentages of the first-class rates, the actual cost of shipment 
is just as much affected by the classification rating assigned to a commodity as it is 
by the level of the first-class rate scale. The Commission’s report shows why the 
Commission instituted not only a class-rate investigation but also a classification 
investigation, and immediately consolidated the two: because, as a practical matter, 
class rates cannot be dealt with apart from classifications. As the Commission stated, 
“A rating must be complemented by a class rate, and vice versa, in order to give sub- 
stance to either.”** 

In the early days of railroads, classification of freight was patterned after that 
used for transportation by boats and wagons and did not follow any definite stand- 
ards, each road having its own practice. Usually, only a small variety of traffic moved 
on any one short railroad, which might use only a few simple classes, such as light 
goods, heavy goods, case goods, logs, and whiskey—a far cry from the modern freight 
classification containing over 20,000 ratings. 

As railroads developed and grew, classification systems became more complex, 
but not much more unified. For example, at one time in the Middle Atlantic states 
and West Virginia alone (eastern trunk-line territory) there were 138 different freight 
classification systems. With increasing interchange of traffic between railroads, a 
number of different classifications were in effect on a single railroad: one for local 
traffic, another for joint traffic in one direction, another for joint traffic in the opposite 
direction, and others applying to traffic moving to or from particular sections of the 
country. Such complexity was, naturally, a source of great confusion and uncertainty 
to shippers.” The need for a more nearly uniform classification was acute when the 
Interstate Commerce Act of 1887 came into being and required that all classifications 
be reasonable and nondiscriminatory. 

Just before the Interstate Commerce Act became effective, the carriers in official 
territory,”® faced with classification systems within their territory at least as chaotic 
and complicated as the Commission was faced with in 1939 in the nation as a whole, 
cleaned up and unified the official-territory classification by only eleven days’ work, 
consolidating all the many classification systems in that territory into one new one, 
which became effective with the Act on April 1, 1887.77 

Since Congress and the Interstate Commerce Commission were and are dealing 
with a national economy rather than a regional economy, it was naturally to be 
expected that under the direction of the Commission national classification uniformity 
would quickly follow the enactment of the Interstate Commerce Act in 1887, espe- 
cially after the experience of the eastern carriers in their quick cleaning up of the 
classifications in their territory. However, although the Commission has constantly 


** 262 I.C.C. 447, 473 (1945). 

5 Suspension of Western Classification, 25 I.C.C. 442 (1912). 

*° Roughly, the area of the United States north of the Potomac and Ohio rivers, and east of the 
Mississippi River. 

*7 5 1.C.C. Ann. Rep. 36-37 (1888). 
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emphasized the necessity of national classification uniformity, the differences between 
the classifications of the East, South, and West are almost as fundamental and varied 
as they were in 1887, and the Commission had never undertaken to tackle the prob- 
lem of national classification uniformity until 1939. 

The Commission, prior to 1939, had brought about classification uniformity within 
the separate regions, step by step, but had not tried to deal with the problem of the 
relationship between regions. These region-by-region adjustments, which, like the 
national investigation, dealt with both classifications and class rates in the same pro- 
ceedings, were accomplished during the 1920’s and early 1930’s.?* 

In the Consolidated Southwestern Cases the Commission made this rather plain- 
tive progress report: 


For years we have endeavored to promote uniformity in classification. Except for 
unification of rules and commodity descriptions, the progress in that direction has not 
been encouraging. ... So long as vital differences in classification exist it is impossible 
to bring about uniform class percentages throughout the country, but, on the other hand, 
until the class percentages are made more nearly uniform, progress toward uniform classi- 
fication is impeded.?° 


In 1939 there were three major classifications, just as there had been in 1887. The 
differences between them, and their relationship to each other, are illustrated in the 
following table (which also includes the separate Illinois classification, a further 
complication) : 
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2% Southern Class Rate Investigation, 100 I.C.C. 513 (1925); Consolidated Southwestern Cases, 123 
L.C.C. 203 (1927); Western Trunk-Line Class Rates, 164 I.C.C. 1 (1930); Eastern Class Rate Investigation, 
164 1.C.C. 314 (1930). 

2° 123 I.C.C. 203, 398 (1927). 5° 262 I.C.C. 447, 467 (1945). 
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In 1942, as of August 3, there were 20,916 sets of ratings in effect. Approximately 
one-third of the carload ratings were uniform in the three classifications, but all the 
rest of the carload ratings represented differences between territories, and almost one- 
fourth of all the carload ratings were unlike in any two of the classifications. 

The ratings are subject to numerous other substantial variations, inconsistencies, 
and disparities. The great bulk of the items are concentrated in a comparatively few 
classes, and some classes contain no items at all, or only one, two, or three items. 
The range of the variations is wide. For example, in carload ratings, on items rated 
class 35 in official territory, the ratings in southern and western territories range from 
class 174 to 55; on items rated class 40 in southern, the ratings in official range from 
class 27, to 70, and in western, from class 174 to 40; and on items rated class 45 in 
western, the ratings in official range from class 2714 to 85, and in southern, from class 
30 to 55. 

There is no consistency in the assignment of ratings on the same article as be- 
tween less-than-carload lots and carloads. On a given item, one classification will 
provide the same rating for less-carloads as for carloads, but in other classifications 
the ratings for carloads will be lower (or perhaps higher) than for less-carloads. 
Although less-carload and carload ratings are the same on many items, on the great 
majority of them the former are higher than the latter and extremely wide spreads 
often occur, with less-carload ratings ranging up to 471 per cent of carload ratings. 
Frequently these differences show up much more in the rates than in the ratings, 
because even when the ratings are the same in all three territories the rates are sub- 
ject to the differing rate levels. 

Of course, the real problem which results from different territorial classifications 
lies in the making of interterritorial rates, where different classification ratings com- 
pound the difficulty caused by different rate levels. Not only are the rate levels 
different and the articles assigned to different classes; the classes frequently have dif- 
ferent identification symbols, or the same identification symbol represents classes 
having different percentage relationships to first class or to other classes. Sometimes 
a direct route goes through all three classification territories. Thus, different rates 
exist in opposite directions between the same points, and over the same routes, on 
classes that do not bear like percentage relations to the corresponding first-class rates 
between the territories concerned. There is no way, except through classification and 
class-rate uniformity, to relieve this situation, because an attempt to do it by changing 
the classification of a particular article for the purpose of an interterritorial movement 
distorts the rates as the distance in one of the territories increases and the distance 
in the other territory, which has a different rate level, decreases.** 

The Commission concluded that there was no reason, of any validity, for the 
sixty-year delay in bringing about classification uniformity. The Commission con- 
cluded that necessary specific adjustments in rates could always be made by adjust- 
ing rate levels or by making exceptions to the classification, and that there was never 


®2 State of Alabama v. New York Central R.R., 235 I.C.C. 255 (1939), 237 I.C.C. 515 (1940). 
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any necessity for having different classification ratings for the same article. The 
Commission pointed out that if the same classification rating can apply in a single 
area including regions as dissimilar as Maine and southern Illinois in official terri- 
tory, or Florida and Kentucky in southern territory, there is no reason why the same 
classification cannot apply throughout the United States. The Commission gave the 
railroads the opportunity to take the initiative in preparing a new uniform classifi- 
cation, and they have indicated that they will do so, although unfortunately no time 
limit was set. This commitment of the railroads does not, of course, make classifi- 
cations less important in the case now before the Supreme Court. The classification 
findings of the Commission are still important, both because of the interdependence 
of classifications and class rates and because the classification findings as well as the 
class-rate findings are embodied in the Commission’s single report, which is under 
attack in its entirety and which seems indivisible. 


B. Class-Rate Structures 


As explained above, neither the classification alone nor the class rate alone de- 
termines the cost of shipment, and classification uniformity within territories has 
gone hand in hand with class-rate uniformity within territories in the Commission’s 
regional proceedings. The territorial class-rate structures are at least as far out of 
line with one another as the territorial classifications. 

The railroad freight-rate structure of the United States has developed on a local- 
ized basis like a patchwork quilt, with each locality or railroad starting with a differ- 
ent level and scheme of rates. The localities and railroads have grown and merged 
into fewer levels and schemes, until the present territorial boundaries were finally 
reached. But the crossing of these boundaries to achieve national uniformity had to 
wait until 1947; before the Class Rate Investigation was started in 1939 the Commis- 
sion had made no attempt to harmonize or relate the regional rate structures. 

There are, of course, five rate territories, compared with three classification terri- 
tories, and these five rate territories are further divided into various zones and sub- 
territories with different schemes of rates. In the Eastern Class Rate Investigation the 
Commission noted that rates in the three traditional subdivisions of official territory 
“have grown up independently of each other and, for the most part, with little com- 
mon resemblance,” with some of their class rates “difficult to describe because they 
are not based upon any definite principle.”*” 

In the South, the class-rate structure prior to 1928 was a hodgepodge of rates 
built around the old basing-point system, and the Commission in describing the rate 
structure of southern territory prior to the southern revision said that “great incon- 
sistencies prevail.”** The rates in the West had likewise evolved piecemeal and had 
been the subject of complaints by every state regulatory commission in the territory.** 

The Commission in the regional proceedings did set up uniform scales of class 

2 164 I.C.C. at 323, 332 (1930). 


3 Southern Class Rate Investigation, 100 I.C.C. at 532 (1925). 
84 Western Trunk Line Class Rates, 164 I.C.C. 1, 26-36 (1930). 
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rates for each region, but provided special different treatment for the sub-regions and 
for particular situations. Key-point rates were provided to supplant class rates in 
parts of each territory, but the key-point rate systems of the territories, like the class- 
rate systems, were not consistent or similarly extensive within the separate territories. 
In the border areas between territories efforts were made, through special rate adjust- 
ments, to soften the sharp breaks at the borders between the territorial rate levels. 
In the West, four separate zones were set up, with an elaborate laminated formula for 
adding zone differentials layer on layer in making rates between zones.** 

The interterritorial class rates (as distinguished from the intraterritorial class rates 
described above) were far more complicated, even after the regional revisions, and are 
still unsuitable to move traffic in a national flow. It is only necessary to study the 
K-2-Q-1 rate scheme applicable between southern territory and the western part of 
official territory,*” or the complexities of the interterritorial rate adjustment covering 
the border area on both sides of the boundary between official and southern terri- 
tories,** to discover how unnecessarily complex and difficult the interterritorial rate 
situation has been made by the fact that each territory has its separate classification 
and class-rate structure. If any further persuasion is necessary, it is suggested that 
the complications caused by the Mississippi River boundary between the West and 
the other territories be examined.*® 


IV 


Tue Finpincs AND CoNCLUSIONS OF THE COMMISSION 


The proceedings before the Commission in the Class Rate case were characterized 
by the usual informality, in comparison with a court of law, as far as rules of evi- 
dence and latitude in method and scope of presentation are concerned. As a result; 
a substantial part of the record is made up of statements by various shipping and 
other interests of their positions and views, which were not in all cases supported by 
detailed or relevant factual data. However, the 17,000-page record does have detailed 
factual evidence covering almost every kind of rate situation, and the Commission 
itself caused to be prepared and received in evidence elaborate technical studies, 
perhaps the most important of which were the cost, traffic, and economic studies. 
The original report of the Commission is over 160,000 words long, and is highly 
technical and rather discursive. However, the major findings and conclusions can 
be reduced to six main propositions, which will be analyzed separately below. 
Whether these six major findings were supported by adequate evidence and prelim- 
inary findings is the most important issue in the case before the Supreme Court. In 

*5 See, for example, North Carolina Corporation Comm’n v. Akron, C. & Y. Ry., 213 I.C.C. 259 


(1935). 

°° Western Trunk Line Class Rates, 164 I.C.C. 1 (1930), 204 I.C.C. 595 (1934). 

*7 Southern Class Rate Investigation, 100 I.C.C. 513, 532 (1925). 

88 North Carolina Corporation Comm'n v. Akron, C. & Y. Ry., 213 I.C.C. 259 (1935); Commonwealth 
of Kentucky v. Ahnapee & W. Ry., 213 I.C.C. 297 (1935). 

*° Western Trunk Line Class Rates, 164 I.C.C. 1 (1930); Western-Southern Class Rates, 226 I.C.C. 
497 (1938); Consolidated Southwestern Cases, 21st Supplemental Report, 205 I.C.C. 601 (1934). 
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a sense it is the only real issue in connection with the 1940 legislation, because, as 
noted above, the difference between the parties is really not whether Congress gave 
the Commission a mandate to equalize rates regardless of territorial transportation 
conditions, but is rather whether, or the extent to which, territorial transportation 
conditions are sufficiently different to warrant the existing territorial rate differentials. 

1. Class rates within southern and western territories, and from these territories 
to official territory, are much higher, article for article, than the rates within official 
territory. 

The Commission first considered the territorial rate Jevels as distinguished from 
specific situations involving competitive rate inequalities. It concluded that the first- 
class rate scale for southern territory was 37.7 per cent higher than the official terri- 
tory first-class rate scale, and that the three rate territories in the West had first-class 
rate scales higher than the official scale by 46, 61, and 71 per cent, respectively. These 
are the figures for intraterritorial movements. 

Because interterritorial movements can be figured only in terms of specific places 
(the actual rate depending upon how much of the movement is in each territory), 
abstract comparisons of interterritorial rate levels with intraterritorial rate levels 
cannot be made. The Commission found that a Nashville shipper would pay 39 
cents more on each hundred pounds of first-class freight moving to Indianapolis, 
Indiana, than a shipper to Indianapolis from Kent, Ohio (the distance being prac- 
tically the same)—a disadvantage of 41 per cent. Thousands of such examples were 
offered in evidence. 

Comparisons such as this are, of course, theoretical, and based on the published 
rate scales and tariffs, without regard to actual shipments. Having considered these 
discriminatory rate levels, the Commission went on to consider the testimony of 
shippers who were discriminated against, and to hear about their actual experiences 
of competitive disadvantages caused by the discriminatory rates, of which the fol- 
lowing incidents are illustrative: 

Atlanta, Georgia, is a large producer of machinery-wiping rags, which were in 
heavy demand in official territory in carload lots during the war, but the Atlanta 
shipper competing in official territory with official-territory shippers was obliged to 
pay rates 80 per cent higher than the official-territory level. The Atlanta producers 
were consistently unsuccessful in bidding for business in official territory, solely be- 
cause of this freight-rate discrimination. 

An extreme case was that of a manufacturer of automobile truck bodies at Nash- 
ville, Tennessee, who labored under a rate handicap as high as 253 per cent of the 
rates available to his competitor at Detroit, Michigan, when both manufacturers were 
shipping to Metuchen, New Jersey, which is 965 miles from Nashville and 616 miles 
from Detroit. The Nashville shipper was paying $2.10 per hundred pounds, and 
the Detroit shipper from 53 cents to $1.03. 

A large iron and steel company in Pueblo, Colorado, was able to reach eastward 
only as far as 700 miles, compared with its distribution in all other directions of 
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1,000 to 1,600 miles. The controlling factor in preventing more extensive distribution 
in the East was the class-rate structure, which permitted Pittsburgh to ship 50 per 
cent farther for the same charge than Pueblo. For example, Pueblo was paying 
$1.05 to ship steel shell castings 601 miles to Omaha, Nebraska, whereas Pittsburgh 
was shipping to Omaha, 922 miles away, for only 99 cents. 

2. Higher class rates have impeded the development and movement of class-rate 
traffic within southern and western territories, and from these territories to official 
territory, and thus have made all the class-rate structures obsolete. 

a. Impeding the development of class-rate traffic—economic data. The Com- 
mission, having found class rates higher in the South and West, and having found 
that these discriminations were injuring individual shippers, properly considered 
that in investigating territorial discrimination, it should inquire further into economic 
disadvantages of the South and West on a territorial basis, because territorial dis- 
crimination would seem to mean something broader than discrimination against 
individual shippers located in a territory. If the territorial rate levels in the South 
and West were substantially higher than the official-territory level, and if the indus- 
trial development of the South and West had been retarded, so that these regions 
were at substantial economic disadvantages, it was a legitimate inference that there 
existed at least some cause and effect relationship between these two facts. Elaborate 
economic data were introduced in evidence by the Commission’s experts and by 
others, on the basis both of logic and precedent.*° 

The evidence showed that in 1939 official territory produced 67.8 per cent of all 
the manufactured products in the United States, by value, and 71.4 per cent of the 
total value added by manufacture. The average dollar income per person employed 
in 1940 in official territory was $1,988, compared with $940 in southern territory and 
$1,177 in southwestern territory. 

The South and West furnish raw materials to official territory, which adds in- 
tensively to their values by making finished products, which it then ships back to 
the South and West. This dominant mercantile position is achieved largely through 
the imposition of larger rate discriminations on manufactured goods than on raw 
materials. For example, on cottonseed oil the rate from southern to official territory 
is only 7 per cent higher than the official-territory rate, but the rate on cottonseed 
oil manufactured into oleomargarine is 35 per cent higher. A striking illustration 
of the way in which the rates have discouraged manufacturing in the South and 
West is afforded by the fact that the average ton of outbound freight from official 
territory represents value added by manufacture of $54.69, which is about thirteen 
times as great as the $4.19 value added by manufacture to the average ton outbound 
from the South and West. 

The South and West are largely dependent on official territory for new manufac- 
turing industries, because a substantial portion of the purchasing power of the United 
States is in official territory, which has approximately half of the population of the 


“ Texas & P. Ry. v. Interstate Commerce Commission, 162 U. S. 197, at 219 (1896). 
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United States, 64 per cent of the national market for all goods and services, and 76 
per cent of the market for industrial machinery and raw materials. 

The Commission concluded that piecemeal adjustment of class rates could never 
adequately meet the problem of the lack of development of class-rate traffic from 
the South and West, because individual adjustments do not and cannot take into 
account traffic which does not already exist. The Commission concluded that class 
rates presently discriminate against the southern and western industries that use and 
pay them; they also discriminate against the industries in existence which would 
use them if they were not so high; but they go even farther, and discriminate 
against industries that are still unborn and that cannot be born until fair class rates 
precede them into existence. 

b. Non-use or obsolescence of class rates. The Commission found that the class 
rates have, by reason of nonuse, become obsolete, and that they “do not now serve 
the purposes for which they were designed.”** 

In the Southern Class Rate Investigation the Commission said: 


The new class rates should look also to the future. They should, for example, be so 
framed as to facilitate the elimination not only of special classification exceptions but also 
of many commodity rates which provoke complaints of discrimination and have no other 
excuse than an inadequate and imperfect class-rate structure.*” 


A waybill study was introduced in evidence showing on a sample basis how much 
carload traffic moved on class rates in 1942. It showed that in official territory 5.8 
per cent of the carload traffic moved on class rates, but that only 1.8 per cent of 
such traffic moved on class rates within southern territory, 2.4 per cent within south- 
western territory, and 0.6 per cent in western trunk-line territory. All the rest of 
the traffic in these territories moved on exception or commodity rates. The evidence 
showed wholesale removals of commodities from the classifications, over three thou- 
sand commodities having been removed from the southern classification at one time 
in September, 1940. 

The class rates are the pattern and heart of any rate structure. The Commission 
concluded that if the class rates in the South and West were so high that exception 
rates and commodity rates could, in the short space of time since the regional class- 
rate revisions, supersede them almost completely, there was something fundamentally 
wrong with these class-rate structures. When class rates become obsolete, the hodge- 
podge that emerges, made up almost entirely of ad hoc rate adjustments, cannot 
accurately be called a coherent rate structure. The conversion by the carriers of 
class rates into paper rates, after the extensive labors of the Commission in setting 
up the regional class-rate structures, proves that the regional class rates have become 
obsolete, largely by virtue of their maladjustment, region by region, with each other. 
The Commission concluded that this excessive use of ad hoc rates had broken down 
the soundness of the rate structures, and made the class rates so obsolescent or obso- 


“2 Class Rate Investigation, 1939, 262 I.C.C. 699 (1945). 
*? 00 I.C.C. 513, 603 (1925). See also Consolidated Southwestern Cases, 123 I.C.C. 203, 234 (1927). 
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lete that they required revision, because they would not and could not move the 
traffic which they were designed to move, and because each rate structure had almost 
completely broken away from what was intended to be its pattern and cornerstone. 

3. Comparative costs of transportation service do not justify the existing class- 
rate differentials. 

The most important factor in comparing territorial transportation conditions is 
cost of service, because practically all other factors, such as density of traffic, terminal 
operations, terrain, etc., are merged in the cost figures. The Commission relied 
heavily on the cost study introduced in evidence by one of its experts, Dr. Ford K. 
Edwards, which has been called the most comprehensive study of transportation 
costs ever made. Space limitations prevent any detailed explanation of this cost 
evidence, but the procedure followed was to relate every expense of every railroad 
in each territory to the particular units of service with which each item of expense 
was found to be directly variable (such as gross ton-miles, car miles, car days, etc.), 
and then, knowing the number of each unit furnished in each territory, to construct 
cost scales for every possible significant variation of equipment, loading, etc. From 
the cost scales it was then possible to determine costs in each territory of represent- 
ative identical loads and hauls, and of actual loads, hauls, and traffic consists. Almost 
every possible kind of territorial comparison was made, using both direct or variable 
costs and fully distributed costs, including allowances for return, with the result 
that the Commission concluded that no substantial difference could be found to exist 
between the territories in transportation costs, costs in the South being slightly below 
those in official territory, and costs in the West being, in general, slightly higher. 
The Commission therefore found that existing territorial rate differentials are not 
justified by territorial cost differentials. Rates of return in the South and West were 
found by the Commission to be more favorable than in official territory, and this 
was stated to be an additional reason for the conclusion that the rate differentials 
were not justified. 

4. Differing consists and volumes of traffic within the territories are no justifica- 
tion for the class-rate differentials. 

Although there is more class-rate traffic in official territory than in other territories, 
and although many commodities move in larger volume in one territory than in 
another, the Commission found that there were not sufficient differences in consists 
for revenue purposes to justify the class-rate differentials. 

In the first place, all interterritorial traffic is common to two or more territories. 
In the second place, the high-paying traffic, embraced mainly in the Commission’s 
grouping called “Manufactures and Miscellaneous,” accounts for 27 to 29 per cent 
of the total tons carried in each of the three territories—a small spread. The cor- 
responding revenue percentages differ by similarly small margins. The three remain- 
ing principal groups of products, which can broadly be characterized as traffic moving 
at relatively low rates and in substantial volume, likewise have a narrow spread as 
between territories, of under 4 per cent at the extremes, in both total tons carried 
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and revenues, so that when considered by groups the consists of the territories do 
not differ very much. 

On the question whether there should be rate differences because a particular 
commodity moves in great volume in one territory and in small volume or not at 
all in another territory, the answer is that territorial volume means nothing to the 
individual shipper, and nothing to the carrier except from the standpoint of costs, 
which, territory by territory, were found not to differ substantially. The real ques- 
tion is not whether the commodities moving in the several territories are different, 
but whether they have different rate-bearing characteristics. The fact that some par- 
ticular commodity moves regularly in substantial quantity in one territory—like 
phosphate rock in the South, which moves only in small quantities in the other 
territories—means nothing if comparisons of total revenues and rates of return show 
that other commodities must be moving in the other territories with equal revenue- 
producing effects. 

5. Equalizing the class rates of the territories is not dependent on equalizing 
other rates. 

Appellants in the Class Rate case claimed that the exception and commodity rates 
in the South and West were lower for the same freight than the official territory 
rates, and that the Commission could not properly raise class rates in official territory 
and lower them in other territories without, at the same time, bringing about 
some kind of equalization of exception and commodity rates, which move the great 
bulk of the traffic in all territories. The Commission’s answer to this point was 
twofold: There was no proof that the territorial commodity and exception rate levels 
in the South and West were lower; and, second, the Commission could not revise 
every rate in the United States in one proceeding, and had a right to proceed step 
by step, with the class rates, which are the pattern for all rates, as the necessary and 
logical first step. Of a similar situation, where the Commission had undertaken, 
step by step, to correct a type of discrimination found illegal, the Supreme Court 
had said, in United States v. Wabash Railroad Company: 


. .. The suppression of abuses resulting from violations of §6(7) would be rendered prac- 
tically impossible if the Commission were required to suppress all simultaneously or none. 
Section 12(1) imposes on the Commission the duty to enforce the provisions of the Act. 
That duty under §6(7) would hardly be performed if the Commission were to decline 
to enforce it against one because it could not at the same time enforce it against all.‘* 


6. Interterritorial rate problems are insoluble without uniformity in class ratings 
and rates. 

On a physical basis, the railroads of the United States have developed into a 
national system. Carloads of freight loaded at any point can be delivered to any 
other point where standard-gauge railroads exist without unloading and reloading 
en route. However, the uniformity that characterizes this mechanical service does 
not extend to freight rates, the price of the service. Consequently, there exists a 


“* 321 U. S. 403, 414 (1944). 
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composite of regional rate structures that do not and cannot be made to fit together 
properly, because of pronounced differences in both the level and scheme of the 
rates. This regionalism restricts commerce and trade by hampering a national flow 
of traffic across these territorial boundary lines, thus retarding economic progress. 
As stated by the late Joseph B. Eastman, in his first report to Congress as Federal 
Coordinator of Transportation: 
. . . An objectionable phase of the railroad situation for many years has been the main- 
tenance of regional differences and distinctions, which are very imperfectly related to 
differences in costs and of territorial boundary lines (“Chinese walls”) where rate systems 
and practices change. It has tended to provincialize the railroads and discourage national 
unity of action. It has been a prolific source of complaints to the Commission.** 

The malignant effects of territorial rate discriminations were noted by the Supreme 
Court in Georgia v. The Pennsylvania Railroad Company: 
. .. Discriminatory rates are but one form of trade barriers. They may cause a blight no 
less serious than the spread of noxious gas over the land or the deposit of sewage in the 
streams. They may affect the prosperity and welfare of a State as profoundly as any 
diversion of waters from the rivers. They may stifle, impede, or cripple old industries 


and prevent the establishment of new ones. They may arrest the development of a State 
or put it at a decided disadvantage in competitive markets.*® 


V 


Tue ATTACK ON THE Commission’s DeEcIsIon 
A. Procedure 


The Urgent Deficiencies Act of 1913** gives the district courts of the United States 
original jurisdiction of cases brought to enjoin, set aside, annul, or suspend, in whole 
or in part, any order of the Interstate Commerce Commission. The venue of such 
suits is governed by section 43,*7 and procedure by sections 44-48,*° which provide, 
among other things, that such suits shall be brought against the United States, with 
intervention by the Interstate Commerce Commission a matter of right. The juris- 
diction of the District Court for the Northern District of New York in the Class 
Rate case rested on these provisions. The interlocutory injunction of the District 
Court was issued under section 47. After the court entered its final decree, the plain- 
tiffs below took a direct appeal to the Supreme Court of the United States, as pro- 
vided for in section 47a. 

B. Scope of Review 


The scope of review by a district court and by the Supreme Court of orders of 
the Interstate Commerce Commission, when such orders are attacked under the 
procedure used in the Class Rate case, is narrow and closely circumscribed under the 
Supreme Court’s decisions. 


“* Sen. Doc. No. 119, 73d Cong., 2nd Sess. 29 (1934). 
** 324 U. S. 439, 450 (1944). 

** 38 SraT. 219 (1913), 28 U. S. C. §31 (1940). 

*7 38 SraT. 219 (1913), 28 U.S. C. §43 (1940). 

8 38 Srar. 220 (1913), 28 U. S. C. §§44-48 (1940). 
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The doctrine of administrative finality*® is especially applicable to rate cases, the 
technical complexity of which prohibits judicial inquiry 6n the merits: 


The process of rate making is essentially empiric. The stuff of the process is fluid 
and changing—the resultant of factors that must be valued as well as weighed. Congress 
has therefore delegated the enforcement of transportation policy to a permanent expert 
body and has charged it with the duty of being responsive to the dynamic character of 
transportation problems. Cf. Railroad Commission v. Rowan & Nichols Oil Co., 310 
U. S. 573, 581-82. 

The wisdom of the narrow scope within which Congress has confined judicial par- 
ticipation in the rate-making process is strikingly vindicated by the history of this con- 
troversy.... There was no ready answer either in law reports or in economic experience. 
Any solution had to rest on informed judgment. And judgment in a situation like this 
implies, ultimately, prophecy based on the facts in the record as illumined by the seasoned 
wisdom of the expert body. In this perspective, the Commission had several choices before 
it—but all inevitably rested upon trial and error.... Of only one thing could the Com- 
mission be completely certain: no action could be taken without “adversely affecting 
certain of the conflicting interests.” 164 I.C.C. 619, 698... . That the Commission itself 
was of divided mind in the successive stages of this controversy emphasizes that the 
problem is enmeshed in difficult judgments of economic and transportation policy. Neither 
rule of thumb, nor formula, nor general principles provide a ready answer. We certainly 
have neither technical competence nor legal authority to pronounce upon the wisdom of 
the course taken by the Commission. It is not for us to tinker with so sensitive an organ- 
ism as the grain rate structure, only a minor phase of which is caught in the record before 
us. If we were to grant the relief sought by the appellants, we would be restoring evils 
which the exclusive rate-break adjustment was designed to remove—evils which, for all 
we know, would be far more serious than those complained of by the appellants.°° 


Some economic problems are so difficult of solution that it is unfortunate that they 
have to be decided at all. However, when they are presented some solution must 
be found, even though it may not be, and may not purport to be, the only possible 
solution; and where a rate problem of this kind is presented, Congress and the 
Supreme Court have left no doubt that it is the Commission, and not the courts, 
which must make the decision and have the last say under the doctrine of admin- 
istrative finality, subject only to those few well-defined and closely restricted lines of 
inquiry which the reviewing court may take: 


. .. the Commission’s order does not become suspect by reason of the fact that it is chal- 
lenged. It is the product of expert judgment which carries a presumption of validity. 
And he who would upset the rate order under the Act carries the heavy burden of making 
a convincing showing that it is invalid because it is unjust and unreasonable in its con- 
sequences. Federal Power Commission v. Hope Natural Gas Co., 320 U. S. 591, 602. 
The Commission considered that it had, and we find no reason to doubt that it had, the 
evidence before it that was needful to the discharge of its duty to the public and to the 
regulated railroad. “With that sort of evidence before them, rate experts of acknowledged 
ability and fairness, and each acting independently of the other, may not have reached 
identically the same conclusions. We do not know whether the results would have been 
approximately the same. For there is no possibility of solving the question as though it 


“? Rochester Telephone Corp. v. United States, 307 U. S. 125 (1939). 
5° Board of Trade of Kansas City v. United States, 314 U. S. 534, 546-548 (1942). 
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were a mathematical problem to which there could only be one correct answer. Still there 
was in this mass of facts that out of which experts could have named a rate. The law 
makes the Commission’s finding on such facts conclusive.” Interstate Commerce Com- 
mission v. Union Pacific R. Co., 222 U. S. 541, 550.54 


C. Other Legal Questions 

It has already been pointed out that the two principal legal issues in the Class 
Rate case were the illusory issue of the effect of the Transportation Act of 1940, and 
particularly the amendment to section 3(1) of the Interstate Commerce Act, on the 
power of the Commission to remove territorial discriminations, and the further cen- 
tral issue of whether the report and order of the Commission were supported by 
adequate evidence and had a rational basis, i.e., the issue of arbitrariness. There were, 
however, other legal questions which will be briefly touched upon below. 

1. Common source of discrimination and alternative remedy—the Texas & Pacific 
case. 

The appellants, largely on the basis of Texas & Pacific Railway Co. v. United 
States, contended that the Commission erred in not giving the carriers a choice be- 
tween alternative methods of removing the rate discriminations, and they maintained, 
further, that the Commission had no power to order discriminations removed because 
different carriers were involved in the two sets of rates. These contentions are based 
on the following language from the Texas & Pacific case: 


A carrier or group of carriers must be the common source of the discrimination, must 
effectively participate in both rates, if an order for the correction of the disparity is to run 
against it or them. Where an order is made under §3 an alternative must be afforded. 
The offender or offenders may abate the discrimination by raising one rate, lowering the 
other, or altering both.°* 


The answer to the alternative remedy point is that the order in the Class Rate 
case was not made under section 3°° but under section 15(1)°* of the Act. Mr. 
Justice Roberts pointed out, both in the Texas & Pacific case and in Youngstown 
Sheet & Tube Company v. United States,” that the alternative remedy doctrine does 
not apply to orders under section 15(1). 

To the contention that the same carriers must control both sets of rates, the answer 
is that the only rate relationship found by the Commission to be discriminatory was 
the relationship between the class rates from other territories into official territory on 
the one hand, and the rates within official territory on the other hand, both sets of 
which are controlled by the official-territory carriers, which make the latter rates 
and jointly control the former (interterritorial) rates. It is well settled that it is not 
necessary that a carrier’s rails reach the point subjected to prejudice for it to be 
guilty of violating section 3(1).°° 


*2 Interstate Commerce Commission v. City of Jersey City, 322 U. S. 503, 512-513 (1944). 

52 289 U. S. 627, 650 (1933). 

8 24 Stat. 380 (1887), as amended, 49 U. S. C. §3 (1940). 

®* 24 Stat. 384 (1887), as amended, 49 U. S. C. §15(1) (1940). 

** 295 U.S. 476 (1935). 

*° St. Louis Southwestern Ry. v. United States, 245 U. S. 136, at 144 (1917); Chicago, I. & L. Ry. v. 
United States, 270 U. S. 287 (1926). 
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Finally, serious doubts are cast on the validity of the reasoning in the Texas & 
Pacific case by the dissenting opinion of Mr. Justice Stone, concurred in by Chief 
Justice Hughes, Mr. Justice Brandeis, and Mr. Justice Cordozo, in which sharp issue 
is taken with the majority on the issues of the necessity of alternative remedies and 
a common source of discrimination. After pointing out the fallacies in the majority 
opinion, the minority reached the conclusion that the situation in the Texas & Pacific 
case was identical with that in the St. Louis Southwestern case.™* 

Of course, all of the cases referred to above were decided before the 1940 amend- 
ment of section 3(1). The effect of that amendment on the question whether there 
can be a discrimination between territories, not involving the same groups of car- 
riers, which the Commission is, by the amendment, given power to correct, even 
though neither carrier is by itself guilty of an unlawful discrimination, has not been 
before the Supreme Court, and is not before the Court in the Class Rate case. There 
is, however, a strong argument in favor of the existence of such power. The different 
rate territories, almost by definition, contain separate groups of carriers. If a Missouri 
shipper, competing in the Twin Cities with an Illinois shipper, must pay freight on 
the western scale in order to go up the west bank of the Mississippi River to Min- 
neapolis, and suffer a 50 per cent higher freight rate than his competitor across the 
Mississippi River, who, using another carrier, is shipping on the official rate basis to 
St. Paul, and the Commission is powerless to correct this discrimination, there is still a 
serious void in the Commission’s power, which was not corrected in 1940 by the addi- 
tion of the word “territory” to section 3(1) of the Act. Even before 1940, the Supreme 
Court, in United States v. Chicago, Milwaukee, St. Paul & Pacific Railway Company, 
said that the Commission under section 15 “may conduct a comprehensive inquiry 
into the rates of all the lines within the area in controversy, may fix the fair relation 
between one line and another, and may build the structure of the rates accordingly.”™* 
If the power of the Commission is so narrow that it is precluded from protecting 
shippers against discrimination unless both rates involved in the rate relationship 
are controlled by the same carriers, the Commission will find that it is unable to 
build a rate structure from which discrimination between territories can fairly be 
said to be absent. Surely, this was not the intention of Congress in 1940. 

2. Preliminary findings. , 

The appellants insisted that the Commission had failed to make a number of 
preliminary findings which they said were essential to support the ultimate findings. 
There was no unanimity among the appellants about the particular findings claimed 
to be necessary. The Government contended that a short answer to these contentions 
was that none of the findings asserted to be necessary was jurisdictional, and “the 
Commission is not compelled to annotate to each finding the evidence supporting 
aad 


57 245 U. S. 136 (1917). 

** 294 U. S. 499, 509 (1935). 

5° See the discussion of the Transportation Act of 1940, supra. 

®° United States v. Pierce Auto Freight Lines, Inc., 327 U. S. 515 (1946). 
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The principal preliminary finding which the appellants insisted was essential was 
a finding that the rates in official territory were non-compensatory. Such a finding, 
it was argued, was prerequisite to the order that these rates be raised 10 per cent. 
However, where rates are discriminatory their compensatory character is not the 
decisive factor." Further, the rates in official territory were found by the Commis- 
sion to be unreasonably low, in violation of section 1 of the Act, and such a finding 
may be proper even though the rates found unreasonable have been specifically found 


to be compensatory.” 


3. Confiscation. 

The western railroads, in their separate suit and by their intervention in the orig- 
inal action, alleged that the new less-carload rates in the West were shown to be con- 
fiscatory on the face of the Commission’s report, because of the Commission’s finding 
that the western less-carload rates, which the Commission ordered reduced by 10 
per cent, resulted in 1939 in a deficit to the railroads of over thirty-four million 
dollars. In support of this allegation the western roads, over the objection of the 
Government, introduced additional testimony in the district court. The infirmi- 
ties in this confiscation evidence, which the district court found not sufficiently 
convincing, are too technical to permit discussion in the space available here, but 
it might be pointed out that less-carload freight accounts for only a very small per- 
centage of total railroad freight tonnage (1.3 per cent in. 1944); unlike carload 
freight, the carriers load it, handle it, and unload it, and it is within their power to 
make this service expensive to themselves (for example, by light loading of cars) 
or to keep their costs down to a minimum (for example, by full loading of cars). If 
rates should be made with the idea of compensating carriers for the most expensive 
way of handling less-carload traffic, the inevitable result would be to reward in- 
efficiency and to penalize shippers unnecessarily. 

The Commission was trying to prescribe a rate structure to eliminate the com- 
plicated and chaotic hodgepodge that had grown up in the several rate territories. 
Isolated differences in costs are bound to exist between railroads and between par- 
ticular segments of traffic. Although governmental authority cannot single out a 
particular segment of traffic and require railroads to carry it below cost, no rate 
structure can make every shipment on every mile of every particular road move at a 
profit. As Mr. Justice Hughes pointed out in the Northern Pacific case, “the rate- 
making power may be exercised in a practical way and . . . the legislature is not 
bound to assure a net profit from ‘every mile, section, or other part into which the 
road may be divided.’”** The district court agreed with the Government that if a 


®’ Interstate Commerce Commission v. Inland Waterways Corp., 319 U. S. 671 (1943). 

2 Scandrett v. United States, 32 F. Supp. 995 (1940), aff'd, 312 U. S. 661 (1941). See also Jefferson 
Island Salt Mining Co. v. United States, 6 F. 2d 315 (1925). 

*8 See Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41 (1938). 

** 65 F. Supp. 856, 869 (1946). 

°5 INTERSTATE COMMERCE COMMISSION, STATISTICS OF RAILWAYS IN THE UNITED SrTaTEs, 1944 (1946). 

** Northern Pacific Ry. v. North Dakota, 236 U. S. 585 (1915). 

*7 Id. at 600. 
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small fraction of the less-carload traffic might result in loss, this was an incidental 
and not a deliberate result, in a “mere detail” of a national rate structure, for which 
it would be improper to set aside the entire rate structure. 


V 


ConcLusION 

The district court upheld the contentions of the Government all along the line. 
The district court adopted all of the Commission’s findings of fact. While the 
interim order of the Commission did not bring about absolute equalization of class 
rates, and did not effect immediate classification uniformity, but only ordered the 
southern and western rates reduced 10 per cent and the official rates raised 10 per 
cent, thus leaving these rates about 10 per cent apart, the interim order was premised 
on the necessity of complete equalization and uniformity, which was delayed only to 
await the completion of the uniform classification. Thus the upholding of the Com- 
mission’s order would place final approval on the result toward which the Commis- 
sion is working—absolute classification and class-rate uniformity so long as differences 
in territorial transportation conditions are not substantial enough to warrant terri- 
torial differences in class rates. 

The power of the Commission to correct all interterritorial freight rate discrim- 
inations thus seems clear, and no further legislation to that end appears either neces- 
sary or desirable. Certainly it would be unwise for Congress to require freight rate 
uniformity regardless of substantially differing transportation conditions in the 
territories. 

There is only one qualification to this conclusion. It was suggested above that 
the Commission and the courts have not yet undertaken to pass on the issue of 
whether a discrimination can be corrected between intraterritorial rates of one terri- 
tory and intraterritorial rates of another territory. However, for reasons stated above, 
it is believed that such power exists, and that the Commission could have gone 
farther than it did in its findings as to discrimination and its order in the Class Rate 
case. 

This conclusion concerning the adequate power of the Commission is necessarily 
divorced from any opinion as to the ability of the Commission to combat railroad 
conspiracies which may violate the Sherman Antitrust Act. The Commission has 
all the power it needs to remove all interterritorial freight rate discriminations, and 
whether these discriminations stem from conspiracies, individual pressures, lack of 
information about transportation conditions, or inertia is irrelevant to the question 
of the power of the Commission to remove them. The Commission in the Class 
Rate case has already shown its disposition to remove these discriminations, and the 
question of conspiracy or monopoly as the source of the discrimination was not and 
could not properly have been considered by the Commission in making its inquiry 


°* 65 F. Supp. 856 (1946). 
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and determination. The Commission has no jurisdiction to act on antitrust con- 
spiracies as such. The courts have no jurisdiction to make new rates to eliminate 
the effects of antitrust conspiracies. The power of the Commission and the power 
of the courts in connection with interterritorial freight rate discriminations are there- 
fore wholly separate and unrelated powers. The power of the Commission is the 
power to correct rates; the power of the courts is the power to enjoin or punish 
conspiracies. 
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CORRECTIVE ACTION UNDER THE 
ANTITRUST LAWS 


Arne C, Wiprup* 


For several years prior to March 26, 1945,’ a widespread controversy raged in 
and out of Congress over the applicability of the antitrust laws to private companies 
operating public transportation services, particularly railroad companies. This con- 
troversy arose out of investigations instituted by the Department of Justice, through 
its Antitrust Division, into certain alleged restrictive practices in the transportation 
field. These investigations culminated in the filing of a number of antitrust suits, 
the largest of which is the Association of American Railroads conspiracy case.?_ Fuel 
was added by the filing of an original suit in the Supreme Court of the United States 
by the State of Georgia against eastern and southern railroads, charging a price- 
fixing conspiracy in violation of the antitrust laws.? Practically all railroads in the 
United States, and their principal associations, are involved in these antitrust suits. 

Under the circumstances, it was not surprising that the railroad industry produced 
the most ardent objectors to antitrust enforcement in the transportation field. The 
arguments of their spokesmen can be thus summarized: Decisions of the Supreme 
Court at the turn of the century, holding that railroads were subject to the antitrust 
laws and that noncompetitive rate-making was prohibited by those laws,* have been 
deprived of their initial vigor by subsequent amendments to the Interstate Com- 
merce Act—that these decisions have become “patent anachronisms.”® Giving little 
or no consideration to subsequent decisions of the Court affirming these earlier 
decisions,® they reasoned that the Interstate Commerce Commission’s jurisdiction 

*LL.B. 1917, St. Paul College of Law. Member of the Minnesota, Illinois, New York, and District 
of Columbia Bars. Special Assistant to the Attorney General of the United States, Chief of the Trans- 
portation Section, Antitrust Division, Department of Justice, 1941-1945. Formerly lecturer on transporta- 
tion, University of Minnesota. Author of Justice iN TRANsPoRTATION (1945). Contributor to legal 
and political science periodicals. 

On that date the United States Supreme Court rendered its decision on motion of the State of 


Georgia for leave to file an amended bill of complaint. Georgia v. Pennsylvania R.R., 324 U. S. 439 
(1945). 

2 United States v. Association of American Railroads e¢ al., 4 F. R. D. 510 (D. C. Nebr. 1945). 

* Georgia v. Pennsylvania R.R., cited supra, note 1. 

“United States v. Trans-Missouri Freight Ass’n, 166 U. S. 290 (1897); United States v. Joint Traffic 
Ass’n, 171 U. S. 505 (1898). 

5 Hearings before Senate Committee on Interstate Commerce on S. 942, Regulation of Rate Bureaus, 
78th Cong., 1st Sess. 957-970 (1943); Two Masters (1945), pamphlet by C. E. Johnston, Chairman, 
Western Association of Railway Executives; CHartes D. Drayton, TraNsporTATION UNDER Two Masters 
23 (1946). 

* Notably the following: Northern Securities Co. v. United States, 193 U. S. 197 (1904); United 
States v. Union Pacific R.R., 226 U. S. 61 (1912); United States v. Southern Pacific Co., 259 U. S. 214 
(1922); United States v. Socony-Vacuum Oil Co., 310 U. S. 150 (1940). In the Socony-Vacuum case, 
the Court held, affirming its decision in the United States v. Trenton Potteries Co., 273 U. S. 392 (1927), 
that the rule of reason does not protect combinations operating directly on prices or price structures even 
though the prices themselves are reasonable. 
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and control over “every one of the activities” of carriers, particularly over their 
rates, was complete and therefore there was no area in which the antitrust laws 
could be applied. Thus the conclusion was reached that Congress had not made 
competition the keystone of its policy in transportation but had turned to regulation 
under the standards of the Interstate Commerce Act.’ 

The Department of Justice and the State of Georgia took the other view.® They 
insisted that the early decisions of the Supreme Court had not been “repealed” by 
Congressional enactment; that the Commission’s jurisdiction does not extend to all 
the activities of the carriers (a view also expressed by the Commission) ;® and that 
competition within the framework of the regulatory act is still the policy of Congress. 

On March 26, 1945, the Supreme Court resolved these legal issues in its decision 
in Georgia v. Pennsylvania Railroad Company.° While this decision was rendered 
pursuant to hearing on jurisdiction, the Court went farther and laid down the law 
which governs the substantive questions in the case. The case is in the course of 
trial. 

The Court, adhering to its earlier decisions, held that regulated industries are not 
per se exempt from the Sherman Act; that railroads are subject to the antitrust laws; 
that conspiracies among carriers to fix rates are included within the broad sweep of 
the Sherman Act; that none of the powers acquired by the Interstate Commerce 
Commission since the enactment of the Sherman Act relates to the regulation of 
rate-fixing combinations; that the type of regulation which Congress chose did not 
eliminate the emphasis on competition and individual freedom of action in rate 
making; and that “the fact that the rates which have been fixed may or may not be 
held unlawful by the Commission is immaterial to the issue before us.” On the 
latter point the Court stated: 


The reason is that the Interstate Commerce Act does not provide remedies for the 
correction of all the abuses of rate-making which might constitute violations of the anti- 
trust laws. Thus a “zone of reasonableness exists between maxima and minima within 
which a carrier is ordinarily free to adjust its charges for itself.” United States v. Chicago 
M. St. P. & P. R. Co., 294 U. S. 499, 506. Within that zone the Commission lacks power 
to grant relief even though the rates are raised to the maxima by conspiracy among car- 
riers who employ unlawful tactics. If the rate-making function is freed from the unlawful 
restraints of the alleged conspiracy, the rates of the future will then be fixed in the manner 


™Elmer A. Smith, Rate Making and the Antitrust Law, Railway Age, August 4, 1945; Hearings before 
the Senate Committee on Interstate Commerce on S. 942, Regulation of Rate Bureaus, 78th Cong., 1st 
Sess. 959-983 (1943). 

® Hearings cited supra, note 7, at 5-67; Hearings before Committee on Interstate Commerce on H. R. 
2536, 79th Cong., 2nd Sess. 739-767 (1946). 

* The Interstate Commerce Commission states: “There is gross exaggeration in the idea that every 
act of the railroads is subject to regulation. The railroads have a large degree of initiative in the making 
of their rates, and have freely made a multitude of reductions to meet competition. We have no power 
to control their passenger service. They select and pay their officers without supervision or hindrance. Nor 
do we undertake to tell them what equipment and supplies they may buy, how they shall operate their 
shops or maintain their tracks, what rails, ballast, and ties they shall use, what stations or other buildings 
they shall erect, what construction contracts they shall let, or how they shall manage their affairs in 
many other ways.” 52 I.C.C. Ann. Rep. 7-8 (1938). 

7° 324 U. S. 439 (1945). 
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envisoned by Congress when it enacted this legislation. Damage must be presumed to flow 
from a conspiracy to manipulate rates within that zone. 

. .. Any decree which is entered would look to the future and would free tomorrow’s 
rate-making from the coercive and collusive influences alleged to exist. . . .1! 


Again, on the nature of the proceeding as related to the functions of the Com- 
mission, the Court stated: 


The present bill does not seek to have the Court act in the place of the Commission. 
It seeks to remove from the field of rate-making the influences of a combination which 
exceed the limits of the collaboration authorized for the fixing of joint through rates. It 
seeks to put an end to discriminatory and coercive practices. The aim is to make it pos- 
sible for individual carriers to perform their duty under the Act, so that whatever tariffs 
may be continued in effect or superseded by new ones may be tariffs which are free from 
the restrictive, discriminatory, and coercive influences of the combination. That is not 
to undercut or impair the primary jurisdiction of the Commission over rates. It is to free 
the rate-making function of the influences of a conspiracy over which the Commission has 
no authority but which if proven to exist can only hinder the Commission in the tasks 
with which it is confronted.” 


Thus, in all its broad sweep, the Court sustained the position of the State of 
Georgia and the Department of Justice."® 

While the Georgia case involves an alleged conspiracy among railroads to fix 
rates, the antitrust laws have broader application in the transportation field. This 
is evident from the Court’s opinion and the cases therein cited. And this view finds 
emphasis and illustration in the memorandum opinion of the District Court for the 
District of Nebraska, on motions to dismiss in United States v. The Association of 
American Railroads, rendered since the Supreme Court’s decision in the Georgia 
case. 

This case, commonly called the AAR case, was instituted by the United States 
against the Association of American Railroads and other industry associations, forty- 
seven western railroads, two New York banking houses (J. P. Morgan & Company, 
Incorporated, and Kuhn, Loeb & Company), and sundry individuals who hold 
directorial or official positions with the several designated corporate and association 
defendants. Aside from the allegations charging a conspiracy among defendants 
and their co-conspirators to fix rates detrimental to the West, similar in nature to 
that charged by the State in the Georgia case as harmful to the South, the district 

11 Id. at 460-462. 

12 Id. at 459-460. 

42 In passing it should be noted that nothing in the minority opinion militates against the views thus 
expressed as applied to antitrust actions by the United States. On the contrary, the dissenting opinion 
states: “The support which the Department of Justice lends to Georgia’s contentions by the brief amicus, 
filed in this Court in behalf of the United States, removes any evident need for entertaining this suit. 
The Government is charged with the enforcement of the antitrust laws, and is authorized by §4 of the 
Sherman Act and §16 of the Clayton Act to maintain suits for that purpose, which others cannot bring. 
If it believes that the alleged conspiracy exists and should be stopped by the remedial action of courts, 
without resort to the Commission, there would seem to be no reason why, avoiding the many technical 
obstacles to the present suit, it should not proceed to remedy in the usual manner the grievances of the 


citizens of the United States including citizens of Georgia.” Id. at 489. 
7" 4 F, R. D. 510 (D. C. Nebr. 1945). 
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court summarized in its opinion allegations in the complaint charging the con- 
spirators with preventing the construction and introduction of sundry designated 
advantageous facilities for western shippers; impairing transportation services for 
western shippers by the arbitrary obstruction of connections and retarding of ship- 
ments, especially of perishable products destined to eastern points; exacting from 
western shippers certain unwarranted accessorial charges; preventing or deferring 
the installation for the benefit of western shippers and passengers of certain expedited 
service and improved equipment, and facilities and recreational opportunities for 
travelers; restricting solicitation of business by individual railroads; and preventing 
and postponing the development of competitive modes of transportation and travel, 
notably by motor trucks and motor buses. The district court continued: 


The complaint sets out several illustrative examples of alleged conspiratorial collusion, 
furthered in some instances by coercive repression of individual conspiring carriers, in the 
maintenance at an unjustifiably high level of rates for the shipment of freight from, to 
or within tre Western District; in the thwarting of competitive solicitation of low rate 
passenger traffic; in the exaction from shippers, and notably the plaintiff itself as a shipper 
of war materials, of extortionate and noncompetitive rates maintained by and in conse- 
quence of the combination and conspiracy; and in the artificial and improper manipula- 
tion of pipe line and rail rates for petroleum through conspiratory and repressive means.!® 


The district court held, following reference to decisions of the Supreme Court 
applying the antitrust laws to “interstate common carriers by: rail as well as by other 
means,” that the charges in the complaint, “whose general outline has already been 
sketched, follow the reasonably consistent pattern of accusations under the Antitrust 
Act sustained in the numerous reported cases. And this is strikingly clear in respect 
of State of Georgia v. The Pennsylvania Railway Company.”® 

Thus have the courts again restated the Congressional policy of competition in 
the transportation field and given assurance that that policy, as embodied in the 
Sherman Act, is in aid of the functions of the Commission in its administration of 
the Interstate Commerce Act. 

There are those in and out of the transportation industry, however, who express 
concern over the practical consequences if the State of Georgia and the Department 
of Justice prevail in their antitrust suits against that industry. Their concern seems 
to be largely with the application of the antitrust laws to rate making. What will 
happen if the rate bureaus are broken up? Will rate wars result? Are rate wars 
in the public interest? Is individual rate making by railroads a desirable feature in 
an industry characterized by huge investments and high overhead costs, one which 
is so strategic a part of the economy as to have an immediate effect upon the manu- 
facturing, pricing, and distribution of virtually all consumer goods and services?*” 


18 1d. at 516. 

1° Td, at 524. 

"" Hearings before Senate Committee on Interstate Commerce on S. 942, Regulation of Rate Bureaus, 
78th Cong., 1st Sess. 831, 878, 938 (1943); Cherington. review of Wiprup, JusTicE IN TRANSPORTATION, 
59 Harv. L. Rev. 821-824 (1946); Hearings before Senate Committee on Interstate Commerce on H. R. 
2356, Regulation of Rate Bureaus, 79th Cong., 2nd Sess. 1132 (1946); 58 I.C.C. Ann. Rep. 28-31 (1944). 
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Those who pose these questions have assumed two basic fallacies: namely, that 
the contention is that rate bureaus are per se illegal, and that all carriers are required 
to make rates in a vacuum. These views find no support in the decisions of any 
court nor in the statements of any responsible public official. 

As the Supreme Court stated in the Georgia case, “Under Section 1(4) of the 
Interstate Commerce Act, it is ‘the duty of every common carrier subject to this 
chapter to provide and furnish transportation upon reasonable request therefor, and 
to establish reasonable through routes with other such carriers, and just and reason- 
able rates, fares, charges and classifications applicable thereto.’ And it is noted that 
agreement among carriers is provided in the establishment of joint rates. Section 6 
...78 While the Court then held that “collaboration contemplated in the fixing 
of through and joint rates is of a restrictive [restricted?] nature” (the legitimate 
area of which it did not stop “at this stage of the proceedings to delineate”), that 
holding should be considered in relation to the Court’s subsequent reference to de- 
cisions involving price-fixing under the Sherman Act and its statements on the 
nature of the relief which it envisaged in the Georgia case. 

Referring to those cases wherein the Court held that price fixing is per se a 
violation of the Sherman Act, notably United States v. Socony-Vacuum Oil Co.,'® 
the Court stated: “But we need not at this juncture determine the full extent to 
which that principle is applicable in the fixing of joint through rates.” This further 
indication of a permissible area of collaboration in the making of such rates is em- 
phasized in the discussion of relief. “It must be remembered,” the Court stated, 
“that this is a suit to dissolve an illegal combination or to confine it to the legitimate 
area of collaboration.”*! “Dissolution of illegal combinations or @ restriction of 
their conduct to lawful channels is a conventional form of relief accorded in antitrust 
suits. No more is envisaged here”;?? and “We intimate no opinion whether the bill 
might be construed to charge more than [a conspiracy to use coercion in the fixing 
of rates and to discriminate against Georgia in the rates which are fixed] or whether 
a rate-fixing combination would be legal under the Interstate Commerce Act and 
the Sherman Act but for the features of discrimination and coercion charged 
here.”*8 

Thus has the Court recognized that Congress has given special consideration to 
the problems of rate making in the transportation field. Competition must be pre- 
served by carriers within the zone of reasonableness. Individual freedom of action 
in rate making must not be interfered with. Agreements among carriers, however, 
are permissible in carrying out the Congressional mandate “to establish reasonable 
through routes with other such carriers, and just and reasonable rates, fares, charges 
and classifications applicable thereto.” This mandate is found in the Interstate Com- 
merce Act** and, as the Court notes, section 6 of that Act provides for agreements 

*° 324 U. S. 439, 457 (1945). ** 310 U. S. 150 (1940). 
*° 324 U. S. 438, 458 (1945). 
*1 Id. at 460. (Emphasis supplied in this and the following quotations.) 


#2 Id. at 462. #3 1d. at 462-463. 
#454 Star. 379 (1887), as amended, 49 U. S. C. §1(4) (1940). 
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among carriers to effectuate its purpose.» The Court, however, did not stop to 
define the lawful scope of such agreements. Nor could it do so. Such determination 
must of necessity follow the presentation of evidence designed to show what is neces- 
sary and proper to carry out the Congressional mandate. It seems clear that bona 
fide negotiations between carriers having as their objective the carrying out of this 
mandate fall within the lawful area of collaboration. It also seems clear that bona 
fide negotiations which are necessary and proper to carry out orders of the Interstate 
Commerce Commission, issued pursuant to the Congressional mandate placed on it 
with relation to the rates of carriers, are permissible. Such collective activities in 
rate making are made lawful because they facilitate the free flow of commerce; they 
become unlawful when they result in undue restraint of trade or in the monopoliza- 
tion of commerce. The test here would seem to be, to paraphrase a historic doctrine: 
let the end be legitimate, let it be within the scope of the Congressional mandate, 
and all means which are appropriate, which are plainly adapted to that end, which 
are not prohibited, but consistent with the letter and spirit of the mandate, are 
lawful. 

There is then no need for abolishing rate bureaus whose activities are confined to 
such lawful purposes, nor for rate wars. Indeed, the existing regulatory scheme is 
designed to prevent rate wars through appropriate exercise of the Commission’s 
minimum-rate power. Nor is there need for concern that carriers must, under the 
antitrust laws, make their rates “in a vacuum.” That concept would clearly defeat 
the mandate of Congress. There is need, however, for a forthright study by the 
transportation industry of the proper area of collaboration necessary to carry out 
the Congressional mandate placed directly on the carriers in the making of rates— 
a factual study that would be of great aid in the present situation. This is the chal- 
lenge implicit in the Supreme Court’s decision in the Georgia case. 

The transportation industry has not met this challenge. Denying the illegality 
of the practices that constitute the basis of the serious charges of conspiracy against 
the people of the South and the West in the Georgia and AAR cases, the railroads 
generally, through the Association of American Railroads, have turned to Congress 
for relief from the antitrust laws for all their collective activities. Their latest effort 
is the so-called Reed-Bulwinkle Bill, designed to provide the means of exempting 
from the Sherman Act all agreements between carriers to fix collectively rates, classi- 
fications, divisions, allowances, time schedules, routes, the interchange of facilities, 
the settlement of claims, the promotion of safety, and “the promotion of adequacy, 
economy or efficiency of operation or service.”** Thus, according to the Department 

25 54 Stat. 380 (1887), as amended, 49 U. S. C. §6(1) (1940). 

26S. 110, A Bill to Amend the Interstate Commerce Act with Respect to Certain Agreements between 
Carriers, 80th Cong., 1st Sess. (1947). Congress has repeatedly refused to enact legislation exempting 
rate conferences from the antitrust laws. First refusal, see 21 Conc. Rec. 4099, 4753, 5950, 5981, 6208, 
6314 (1890); second refusal, see 1 SHARFMAN, THE INTERSTATE COMMERCE COMMISSION 52 (1931); third 
refusal, see Hearings before House Committee on Judiciary on Trust Legislation, 634 Cong., 2nd Sess. 


vol. 2, 894 (1914); 51 Conc. Rec. 9285, 9286, 9582 (1914); SEN. REP. No. 698, 63d Cong., 2nd Sess. 46, 
60 (1914); 51 Conc. Rec. 14028, 16264, 16344 (1914); fourth refusal, see Hearings before Senate Com- 
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of Justice and the State of Georgia, the railroads seek to render moot the AAR and 
Georgia cases.** 


There are those in the railroad industry, however, who believe that competition 
within the framework of the regulatory scheme is essential to the continuance of 
private enterprise in that industry.”* They oppose complete Government regulation 

_ of the railroads as they do monopoly controls. They know that the railroads of the 
country have published trillions of rates and annually engage in hundreds of mil- 
lions of different transactions involving millions of different individuals and corpora- 
tions. They recognize (as the monopolists fail or refuse to recognize) that complete 
Government regulation of every aspect of this great mass of transactions would result 
in absolute Government control over the economic destinies of industry, labor, and 
agriculture—unless the regulated controls the regulator. In either event, the result 
would be the end of private enterprise in this basic industry, and its eventual 
nationalization. 

In. the view of the chief legal officer of one major railroad system, corrective 
action under the antitrust laws is essential to the welfare of the transportation in- 
dustry. Recognizing that rate making by carriers presents a problem peculiar to the 
industry, this official testified that “as far as our philosophy is concerned, agreements 
on services and facilities which are of a competitive nature are against the public 
interest. They are things which bring the railroad industry down to the level of the 
poorest and lowest, and which are simply against the public interest.... I want the 
committee to know insofar as those features of competitive service and facilities are 
concerned, I do not think that any legislation is necessary because I believe if those 
agreements are entered into which are unreasonable restraints that the antitrust laws 
should apply and that if agreements are entered into which are not unreasonable 
restraints of trade, then the antitrust laws do not apply.... I do not understand 
that the antitrust laws prohibit carriers from discussing and considering their oper- 
ating, engineering, and other problems or from entering into agreements or taking 





mittee on S. 942, Regulation of Rate Bureaus, 78th Cong., 1st Sess. (1943); fifth refusal, see Hearings 
before Senate Committee on H. R. 2536, Regulation of Rate Bureaus, 79th Cong., 2nd Sess. (1946). The 
Reed-Bulwinkle Bill (S. 110, 80th Cong., rst Sess. (1947)), now pending in Congress, is the sixth attempt 
to set aside the antitrust laws as applied to rate making in transportation. As stated in the text, this 
bill goes beyond rate making, and covers every phase of public transportation by surface carriers. 

27 Hearings before Senate Committee on Interstate Commerce on H. R. 2536, Regulation of Rate 
Bureaus, 79th Cong., 2nd Sess. 423-424, 744 (1946). 

28 Mr. Robert R. Young, speaking for the Federation for Railway Progress, made the following state- 
ment concerning the Bulwinkle Bill: “The Federation for Railway Progress is opposed to the Bulwinkle 
Bill. We recognize for practical purposes the necessity of maintaining rate conferences in so far as they 
are suitably regulated. However, we are categorically opposed to any attempt to legalize other non- 
competitive practices. For example, this bill would permit agreements among railroads to control such 
services to the traveler as air-conditioning, streamlining, flowers on dining car tables or even the degree 
of comfort to be provided in a train seat—with I.C.C. approval. We believe that such competitive 
services and facilities should be left to the individual initiative of each railroad.” Railway Progress, 
April, 1947, p. 5. The Association of American Railroads takes the opposite view. See Hearings before 
the Senate Committee on Interstate Commerce on H. R. 2536, Regulation of Rate Bureaus, 79th Cong., 2nd 
Sess. 1073, 1229, 1335, 1453, and 2175 (1946). Hearings before the Committee on Interstate Commerce 
on S. 110, Regulation of Rate Bureaus, 80th Cong., 1st Sess. 9, 123 (1947). 
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other joint action respecting such matters which do not restrain trade or com- 
merce. ...”2° It would seem that this spokesman within the industry has stated the 
basis upon which private operation of public transportation service can be justified 
in the public interest. 

The controversy over the application of the antitrust laws to the transportation 
industry, particularly the railroads, since the decisions in the Georgia and AAR 
cases, has become primarily a political one. Efforts have been intensified in Congress 
to provide the means of immunizing the transportation industry, and related inter- 
ests, from the antitrust laws. Shall those who rule private companies operating 
public transportation services continue subject to corrective action under the antitrust 
laws or shall they be permitted to form combinations to control virtually every activ- 
ity of this industry? This issue cannot be considered apart from its effect upon 
other businesses and the national economy, for transportation is the basic industry 
which supplies and controls every industrial and commercial activity. It is clear 
that those who dominate such combinations could dominate the national economy. 
Thus, the overriding issue before Congress is whether there shall be legalized 
monopolization of our transportation systems, with power to dominate the economic 
life of the nation, or competition within the framework of the regulatory scheme 
which will preserve private enterprise within that industry and the nation. 


?° Testimony of Robert W. Purcell, vice-president, Chesapeake & Ohio Ry. Co., in Hearings before 
Committee on Interstate Commerce on S. 110, Regulation of Rate Bureaus; 80th Cong., 1st Sess. 145-146, 


163 (1947). 





a ee ee a 














HOW SHALL THE RAILROAD RATE STRUCTURE 
BE REGULATED IN THE PUBLIC INTEREST?* 


Sipney S. ALDERMANTt 


I 
Or Poxrticat Foorsatis, THE Georgia Case, AND THE Class Rate Case 


The general subject of this symposium, interterritorial freight rates, has long been 
a political football. Whenever a southern politician has been unable to find a real 
political issue to present to the public, he has had only to pick up this particular 
football and run with it, to the loud applause of his self-supplied rooting section, to 
gain wide acclaim and support. 


The late Commissioner Eastman adverted to this political aspect of the problem 
in his dissenting opinion in Alabama v. New York Central Railroad Company, 
where he said: 


The Commission is called upon to decide this case, on the record, after it has in effect 
been decided, in advance and without regard to the record, by many men in public life, 
of high and low degree, who have freely proclaimed their views on what they conceive 
to be the basic issues. Their thesis has been that the section of our country generally 
known as the South is our “Economic Problem No. 1,” because, among other things, it 
is low in industrial development, and that a major reason for this condition has been and 
is an unfair adjustment of freight rates which has favored the producers of the North and 
burdened those of the South. It has become a political issue. While, however, the South 
gave birth to the issue, public representatives of the West now cry out against like sup- 
posed oppression, and public representatives of the North or East, as it is variously called, 
have risen in defense of their section. 


Under such conditions, it is not easy to decide the case without being influenced by 
emotional reactions, one way or the other, which should play no part in the decision.’ 


The last governor of Georgia to hold office before that state tried the novel ex- 
periment of having two governors at the same time, the Honorable Ellis Arnall, ran 
himself into national prominence carrying this political football in his broken-field 


*The subject of this paper, under a slightly different tentative title, had been assigned to and 
accepted by Mr. Elmer A. Smith, Senior General Attorney of the Illinois Central System, but he was 
prevented by illness from writing the paper. At a very late date, and with a minimum of time for 
preparation, Mr. Alderman complied with an urgent request that he write the paper. [Ed.] 

A.B. 1913, Trinity College; graduate, 1916, Trinity College Law School; 1919, Ecole de Droit, 
Sorbonne University, Paris, France. General Counsel, Southern Railway Company and affiliated lines, 
since January 1, 1947; General Solicitor, Southern Railway Company, 1930-47. Chief Counsel for 
southern defendant railroads in the Georgia case, Georgia v. Pennsylvania R.R., 324 U. S. 439 (1945). 
Special Assistant to the Attorney General of the United States, 1945-1946, serving as Assistant to Mr. 
Justice Robert H. Jackson, Chief of United States Counsel for the prosecution of the major European Axis 
war criminals before the International Military Tribunal at Nuremberg. Trustee of Duke University. 

1235 I.C.C. 255, 333 (1939). See the dissenting opinion of Mr. Justice Jackson in New York v. 
United States (the Class Rate case), 67 Sup. Ct. 1207 (1947). 
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run before the Supreme Court of the United eee in his triple-threat ita as 
client, advocate, and press agent, in the Georgia case.” 

Immediately after the arguments on the question whether Georgia should be 
granted leave to file its bill of complaint in the original jurisdiction of the Supreme 
Court in that case, Governor Arnall, who made the argument for the State of 
Georgia, predicted through the press, and quite accurately, the five-to-four division 
by the Court which followed two months and twenty-two days later, thus demon- 
strating his prowess as press agent and prophet.? He topped off that political touch- 
down with several brilliant appearances on “Information, Please” and with several 
ostentatiously recondite articles in the Atlantic Monthly, and now he is off on a 
country-wide speaking tour, and obviously “going places,” still carrying the same 
political football of alleged discrimination against Georgia and the South in inter- 
territorial freight rates. 

All these athletics and histrionics completely overlook the fact that the Interstate 
Commerce Commission, acting pursuant to its exclusive, original, regulatory powers 
under the Interstate Commerce Act, has entirely wiped out the very disparity in 
levels of interterritorial class rates* which was the sole basis of the complaint of the 
State of Georgia in that case, and that the Supreme Court has affirmed that action 
by the Commission, over the violent protest of the eastern states and of the western 
railroads.° 

It is pertinent to point out that the political issue with (or on) which Governor 
Arnall is running is now a moot-ball as well as a football. Also, the positions taken 
by the states of the North and East and by the railroads of the West, in the court 
review of the Commission’s order in the Class Rate case, demonstrate, as Commis- 
sioner Eastman had suggested in the above quotation, that the South has no more 
of a monopoly of talent in the field of political football than it has in the field of 
intercollegiate football. We may have more flashy individual runners, but certainly 
no monopoly of talent. As in so many human problems, it is largely a question of 
whose ox is goared, if the metaphor be changed, or of whose goal line is being 
crossed, if the metaphor be preserved. 

At least, those representing the states of the North and East and the railroads of 
the West in their assaults on the Commission’s equalizing order in the Class Rate 
case followed the traditional and statutory method of appearing before the Com- 
mission and then, when aggrieved by its decision, of seeking three-judge-court review 
of its order, with ultimate appellate review by the Supreme Court, and did not seek, 
as did the State of Georgia and the Department of Justice of the United States, as 


* Georgia v. Pennsylvania R.R., 324 U. S. 439 (1945). 

* Incidentally, in his victory in the first stage of that cause célébre, Governor Arnall ran roughshod 
over the author of this paper, whose argument against the jurisdiction of the Court to entertain Georgia’s 
bill, made on behalf of the southern railroad defendants, was rejected by the majority of five and was 
followed only by the late Chief Justice Stone, and by Associate Justices Roberts, Frankfurter and Jackson. 

“Class Rate Investigation, 1939, Consolidated Freight Classification, 262 I.C.C. 447 (1945). 


5 New York v. United States, 67 Sup. Ct. 1207 (1947). 
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amici curiae in the Georgia case,® to by-pass the Commission completely and to 
. have the Supreme Court, in an original suit, deal directly with alleged discrimination 
in rates by injunction under the Sherman Act, in violation of all previous precedents. 
In view of Mr. Eastman’s reference to “emotional reactions” which ought to have 
no influence upon decision of such controversial issues, it is interesting to look at the 
emotional content of Georgia’s position and contentions in that case. The case was 
brought in the name of the State, by her Attorney General, pursuant to a formal 
order to the Attorney General issued by Governor Ellis Arnall, in which the Gov- 
ernor made an extraordinary attack upon the Interstate Commerce Commission. 
The following are recitals made in that highly emotional order: 


Georgia and the South have been shackled to the nation as colonial dependencies sub- 
ject to economic exploitation, domination and control; and 

The prevailing discriminatory freight rate system impeding the development of the 
South should be ended and the trade barriers erected against the South should be abro- 
gated; and 

Georgia and the South should be readmitted to the Union on a basis of full fellowship 
and equality; and... 


The discriminatory and detrimental freight rate structure now imposed upon Georgia 
and the South is the creature of pernicious sectional politics; and 

The Interstate Commerce Commission has been and is derelict in its duty, is a party 
to the illegal practices herein recited and does condone, aid and abet them; .. . 


That reckless charge against the Commission by Georgia through her Governor 
was made at a time when the Commission had taken volumes of evidence in the 
Class Rate Investigation, had heard Georgia fully in evidence and argument and on 
brief, and when even such a prophet as Governor Arnall could not know what the 
Commission’s subsequent decision was to be, else he would hardly have made that 
charge. 

What the Commission did, months after the Governor of Georgia made his reck- 
less charge, was to sustain fully the position of Georgia and of the other southern 
states. It found unreasonable the existing differential in interterritorial class rates 
from the South and West to official territory, higher than the intraterritorial class 
rates within official territory, and held that differential’ to be an unreasonable pref- 
erence to official territory as a whole and to shippers and receivers of freight located 
there, as against shippers and receivers of freight in the South and West. In an 
effort to equalize the situation and to eliminate the preference which it found to 
exist, the Commission ordered that the existing interstate class rates applicable to 
freight traffic moving at the classification ratings within southern, southwestern, and 
western trunk-line territories, interterritorially between those territories, and inter- 


°I said, in my argument in the Georgia case, that the Department of Justice might be appearing as 
the “friend of the Court” but that it certainly was not appearing as the friend of the Interstate Commerce 
Commission. 

7A differential which the Commission itself had established, in view of differences in conditions be- 
tween the territories, in a long series of cases. See the discussion in 262 I.C.C. 447, 526 et seq. (1945). 
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territorially between each of those territories and official territory, be reduced 10 per 
cent, subject to unimportant qualifications, and that such rates for freight traffic 
moving within official territory (the North or East) be increased 10 per cent, 
likewise subject to unimportant qualifications. That action the Supreme Court 
affirmed.® 

That action produced the most vigorous attacks from the states of the North and 
East, whose shippers were subjected to the 10 per cent increase in rates and whose 
railroads were the beneficiaries of that rate increase for which they had not asked. 
It produced equally vigorous attack from the railroads of the Southwest and West, 
which contended that the 10 per cent reduction in their rates was confiscatory. The 
railroads of the South, which had been the objects of such bitter abuse by the Gov- 
ernor of Georgia, although they were grievously hurt by the 10 per cent reduction in 
their rates, did not attack the Commission’s action in the court proceeding but 
expressed their willingness to carry out the order. 


II 


Tue SupreME Court Atso Sptits on THE Class Rate Case 

The decision by the Supreme Court in the Class Rate case,’° handed down on 
May 12, 1947, comes appropriately to hand just before this symposium goes to press. 
This is fortunate, because otherwise this issue of Law anp ConTEMPORARY PRoBLEMS 
ran the risk of being as moot as Governor Arnall’s political issue. Current events 
move so swiftly that it takes fast footwork to keep “contemporary.” 

Following a well-developed habit of recent years, the Court was sharply divided 
on this case. Mr. Justice Douglas wrote for the majority an elaborate opinion of 
sixty-two printed pages. He reviewed the Commission’s proceedings and decision 
in great detail. He pointed out that “the Commission’s over-all conclusion was that 
the classifications in force and the class rates computed from them harbor inequities 


which result in unlawful discriminations in favor of Official Territory and against 


the other territories.”" 


He recognized that “it is, of course, obvious that the causal connection between 
rate discrimination and territorial injury is not always susceptible of conclusive proof. 
The extent of that causal relation cannot in any case be shown with mathematical 
exactness. It is a matter of inference from relevant data.”’* He made an elaborate 
review of much of the data from which the Commission drew its ultimate inference 
of prejudice and discrimination against the South and West and preference of off- 
cial territory. In the main it was the old story that the East is far more highly 
industralized than the other territories, “in spite of recent marked increases else- 
where, especially in the South.”?? 

® See Mr. Justice Douglas’ opinion for the Supreme Court in New York v. United States, 67 Sup. Ct. 


1207, 1212-13 (1947). 
* Ibid. 
2° New York v. United States, 67 Sup. Ct. 1207 (1947). 
ares 
id. 


13 Td. at 1220. 13 Ibid 48 1d, at 1221. 
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Without substituting its own independent judgment on the basic question, the 
majority of the Court in effect bowed to the expert, administrative judgment of the 
Commission in drawing the inference, from the mass of data before it, that the 
disparities in rates between the territories reflected something more than differences 
in natural advantages justifying differences in rates. 

The majority indulged this traditional deference to the Commission’s informed, 
expert judgment in refusing to give effect to the principal argument of the northern 
states, which the Court stated as follows: “It is, therefore, argued that what the 
Commission has sought to do is to equalize economic advantages, to enter the field 
of economic planning, and to arrange a rate structure designed to relocate industries, 
cause a redistribution of population, and in other ways to offset the natural advan- 
tages which one territory has over another.”** 

The majority bowed to the Commission’s expert judgment on elaborate cost 
studies, pointing out that “these problems of transportation economics are compli- 
cated and involved.”’* It supported the Commission’s judgment on these complicated 
questions for the reasons stated in Board of Trade v. United States: 


The process of rate making is essentially empiric. The stuff of the process is fluid 
and changing—the resultant of factors that must be valued as well as weighed. Congress 
has therefore delegated the enforcement of transportation policy to a permanent expert 
body and has charged it with the duty of being responsive to the dynamic character of 
transportation problems.'® 


It was on that ground that Mr. Justice Douglas’ opinion overruled the vigorous 
contention of the western railroads that the 10 per cent reduction in their rates was 
confiscatory. The showing of confiscation, he said, was not conclusive, hence an 
empirical experience under the new rates should be accumulated to determine the 
correct answer to “a problem which is in iiux.” The western roads could go back 
to the Commission after that empirical experience. “The Commission,” said the 
opinion, “has not placed the western roads in a strait-jacket.”** 

But the majority opinion evoked sharp dissents from Mr. Justice Frankfurter 
and Mr. Justice Jackson. 

The former saw the Commission’s decision as fatally defective in that, while it 
undertook to remove a discrimination against the other territories and a preference 
in favor of official territory, it did not make necessary findings to show that the 
remedies proposed fitted the requirements of reasonableness of rates. He said there 
was no showing that the Commission’s remedy produced equality among the terri- 
tories and, in characteristic phrase, added: “The Procrustean bed is not a symbol of 


14 Td. at 1223. 28 Id. at 1234. 

16 314 U. S. 534, 546 (1942). That quotation might well be the text for the thesis of this paper, 
which is, quickly and directly stated, that the freight rate structure can only be regulated in the public 
interest by the Interstate Commerce Commission under the Interstate Commerce Act as amended, and 
that nothing but chaos can be the result of attempts by the Department of Justice to substitute for that 
regulation a case-by-case interference with the rate structure by court cases brought under the antitrust 
laws. 
+7 New York v. United States, 67 Sup. Ct. 1207, 1236 (1947). 
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equality. It is no less inequality to have equality among unequals. The findings do 
not reveal how it happened that putting 10 per cent on and taking 10 per cent off 
respectively will beget just the right adjustment.”** He concluded: 


Administrative experts no doubt have antennae not possessed by courts charged with 
reviewing their action. And so it may well be that to the expert feel the justifiable cor- 
rection to an imbalance between Official Territory rates and the rates of other territories 
is a shift of 10 per cent in the respective rates—Official Territory rates increased 10 per 
cent and rates elsewhere decreased 10 per cent. But courts, charged as they are with the 
review of the action of the Commission, ought not to be asked to sustain such a mathe- 
matical coincidence as a matter of unillumined faith in the conclusions of the experts.!® 


In a separate dissent, in which, however, Mr. Justice Frankfurter joined, Mr. 
Justice Jackson was more forthright and less metaphorical in his criticism of the 
majority opinion. He used language reminiscent of his recent experience as a 
prosecutor, starting with: “I find it impossible to agree with this extraordinary 
decision”*°—and warming up from that start forward. 

He pointed out that the 10 per cent rate increase affecting the northeastern part 
of the United States was not asked by the railroads in that territory, that it “goes to 
the prosperous and the insolvent ones alike, and is not even claimed to be necessary 
to pay the cost of service and a fair return on the property used in rendering it.””* 

“This additional assessment,” he said, “is in no sense compensation for handling 
the traffic which the railroads concede was adequately compensated before. It is 
really a surtax . . . added solely to increase shipping costs in the Northeastern part 
of the United States for the purpose of handicapping its economy and in order to 
make transportation cost as much there as it does in areas where there is less traffic 
to divide the cost.”?* 

He pointed out the concession. that the alleged discrimination in favor of the 
Northeast could not be removed by reducing the higher rates in the South and 
West by more than 10 per cent, “because the railroads of the South and West, in 
view of their costs, could not bear further decrease. So the only other way of equal- 
izing the rates and making it as costly to move goods there as anywhere in the 
United States, is to make the shippers in the Northeastern territory pay the railroads 
this additional 10 per cent which they have not asked and do not need.”?* 

“The Court’s approval of this order,” he declared, “is based on an entirely new 
theory of ‘discrimination.’ It has never before been thought to be an unlawful dis- 
crimination to charge more for a service which it cost more to render.* Discrimina- 
tion heretofore has been found to exist only when an unequal charge was exacted 
for a like service, or vice versa. But now it is held to be an unlawful discrimination 
if railroads of the Northeast do not make the same charge as other railroads in the 


18 Td, at 1247. 29 Td. at 1249. 20 Td. at 1242. 

*? Ibid. 22 Ibid. °8 Tbid. 

*4'This has been the basic thesis of the railroads of the South throughout the years of controversy 
over the interterritorial freight rate relationships. It had always been the Commission’s basic thesis prior 
to its decision in this case. 
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South or West, for a different transportation under different cost conditions. The 
Government frankly advocates this new concept of discrimination as necessary to 
some redistribution of population in relation to resources that will reshape the nation’s 
social, economic, and perhaps its political life more nearly to its heart’s desire.””° 
He made a long quotation from the Government’s brief?® showing that such was 
exactly the new concept advocated by “the Government,” which means, in this in- 
stance, the doctrinaires of the Department of Justice. And following that quotation 
he said: “The Court’s entire discussion of the discrimination feature of this case is 
an acceptance of the Government’s position without which the last support for this 
order would fail.”?? 





On the basic legal question he was categorical, saying: 


No authority can be found in any Act of Congress for the imposition of this surcharge 
on the Northeast solely to penalize it for being able to transport goods cheaper due to its 
density of population and volume of traffic. The policy of Congress remains as it long has 
stood: “adequate and efficient railway transportation service at the lowest cost consistent 
with the furnishing of such service.” Interstate Commerce Act, §15a(2).... Congress 
has never intimated, much less declared a purpose to deprive the territory in which fifty 
per cent of the nation’s consumers reside of the benefit of this policy... . 

The Court never before has confided to any regulatory body the reshaping of our 
national economy. In Texas & Pacific R. Co. v. United States, 289 U. S. 627, the follow- 
ing statement of the law was made: “a tariff published for the purpose of destroying a 
market or building up one, of diverting traffic from a particular place to the injury of that 
place, or in aid of some other, is unlawful; and obviously, what the carrier may not law- 
fully do, the Commission may not compel.”?8 


He showed that the Commission has heretofore accepted that statement as the 
law and held that it is not within its power “to equalize natural disadvantages of 


locations””® or “to equalize commercial conditions.”*° 


Mr. Justice Jackson recognized the difficulty of the problem with which the Com- 
mission had to wrestle and commented wisely: 


I long have heard the complaint that freight rates discriminated against the South. I 
have been inclined to suspect it to be true and have hoped to see an impartial and ex- 
haustive study and decision on the subject. But this case does not meet that description. 
The student of economics will be puzzled at the Court’s citation of the fact that the 
average employed person in the South earns only half as much as those in the Northeast 
as being in some way attributable to these freight rates. And the student of the judicial 
process will find instruction in the contrast between today’s decision and that of Interstate 
Commerce Commission v. Mechling [67 Sup. Ct. 894 (1947)], in its regard for inherent 
advantages, in its attitude to “unsifted” averages as a basis for raising rates and in its 
deference to the administrative expertise of the Interstate Commerce Commission. . . . 


But by administrative succession and judicial fiat the regulatory power of the Federal 
Government over commerce is now used to force a surtax on transportation of one section 


25 1d, at 1242-1243. 26 Td. at 1243. 27 Ibid. 

8 1d, at 1243-1244. 

2° Stoves, Ranges, Boilers, and House-Heating Furnaces, 182 I.C.C. 59, 68 (1932). 
89 1d. at 74. 
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of the country admittedly not needed to compensate the railroad for the carriage but to 
take away from its inhabitants one of the advantages inherent in its density of population, 
regardless of the disadvantages which density of population also causes. 


The observation of Commissioner Mahaffie in this case seems to me appropriate and 
accurate: 


“,..In a country so vast as this with its widely varied resources and differing 
transportation needs it seems to me a mistake to try to compel general equality in 
rates except to the extent equality is justified by transportation conditions. I think 
the effort to do so must necessarily fail. But I am afraid the process of finding out 
whether it can be done will be painful and costly. The prejudice findings on 
which the new adjustment is largely predicated are calculated, if carried to a logical 
conclusion, to lead to a rigid rate structure based on mileage. While this may seem 
on its face to be equitable its accomplishment would entail radical industrial and 
agricultural readjustments. I doubt if the country should be required to incur the 
expense of making them.” (262 I.C.C. at 708.)°1 

If the author of this paper were privileged to vote on the merits of the Class Rate 
case, he would unhesitatingly vote with Justices Frankfurter and Jackson and Com- 
missioner Mahaffie. He is profoundly convinced that the Commission was finally 
pushed by the unceasing political drives of the Southern Governors and of the repre- 
sentatives of the West to seek a mythical equality by disregarding controlling indus- 
trial, commercial and transportation differences between those sections and the 
Northeast. 

However, that in no wise alters his basic thesis that the rate structure can be 
regulated in the public interest only by the Interstate Commerce Commission under 
the Interstate Commerce Act, and that nothing but chaos can result from the efforts 
of the Department of Justice to interfere with that regulation, or to take it over, by 
antitrust cases in the courts. 

The railroads of the South, on whose behalf the present writer is speaking with- 
out their authorization, view the logomachy over the class rates with pained but 
philosophical detachment. They have had ten per cent of their rate legs lopped off 
on the bed of Procrustes but they have had the fortitude to take that torture and to 
try to continue to serve the South, walking on their truncated and bloody stumps. 
They did not attack the Procrustean order. They took it. 

Yet, even as this is being written, the representatives of Georgia are vigorously 
arguing before the Special Master of the Supreme Court in the Georgia case that 
the railroads of the South have conspired with the northern lines to discriminate 
against the South, from which we get our living, and to prefer the Northeast, from 
which the northern carriers get their living. It is further—and with utter incon- 
sistency—argued that the northern carriers have coerced and controlled us so as to 
give us more favorable rates than the northern carriers themselves have enjoyed. A 
strange conspiracy; it sounds like Alice in Wonderland. 


81 New York v. United States, 67 Sup. Ct. 1207, 1245-1246 (1947). 
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One of the most important lessons of the Nuremberg trial and its searching 
autopsy of the Nazi leadership is that propaganda is a weapon by no means peculiar 
to “special interests” in the narrow sense, or to politicians running for office, but 
that it is one of the habitual and most powerful weapons of governments, heads-of- 
state, self-constituted Fiihrers, and all the tribe of bureaucrats,” in whose hands it 
ranks in destructiveness second only to the atomic bomb. 

In recent years a clique in the Antitrust Division of the Department of Justice, 
under the inspiring leadership of the garrulous and ubiquitous Thurman Wesley 
Arnold*®* and carried on by his disciples Wendell Berge,** Arne C. Wiprud,®* and 
James E. Kilday,** has been propagandizing throughout the length and breadth of 
this country in a double attack against the Interstate Commerce Commission and 
against the railroads. Their thesis is that the conference method of rate making by 
the railroads, through rate conferences and bureaus, is a vast conspiracy in violation 
of the antitrust laws, and that the Interstate Commerce Commission—together in- 
deed with many other governmental agencies—has compounded, condoned and offi- 
cially approved this conspiracy. 

It is the obvious purpose of these gentlemen to destroy the Interstate Commerce 
Commission and its jurisdiction over rate-making and to substitute for its regulation 
under the Interstate Commerce Act a case-by-case regulation by the Antitrust Divi- 
sion of the Department of Justice and by the courts under the antitrust laws. That 
purpose is exemplified by the conduct of the Department in its appearance in the 


32 “Crat,” from the Greek, means “the strong man.” The bureaucrat is “the strong man of the 
bureau.” “Bureau” is a most interesting word. It comes from the French bure, meaning the green 
baize cloth with which government desks used to be covered. This green cloth had an inherent and 
limitless capacity for self-extension. By the first extension the word came to mean the desk itself covered 
with the green cloth, Je bureau. By another extension it came to mean the office or room in which a gov- 
ernment functionary sat at that green-covered desk. “Bureaucrat” was the strong government functionary 
at that desk in that office. Bureaucracy is the strength of government departments. It still has the 
inherent tendency to spread all over the place. 

°° Member, Wyoming Legislature, 1921; Mayor, Laramie, Wyo., 1923-24; Dean of Law School, Uni- 
versity of West Virginia, 1927-30; Professor of Law, Yale University, 1930-38; Board of Visitors, Har- 
vard Law School, 1944-; Assistant Attorney General in charge of Antitrust Division, Department of 
Justice, 1938-43; Associate Justice, U. S. Court of Appeals, D. C., 1943-45; now head of the firm of 
Arnold and Fortas, general practice of law, Washington, D. C. Author, inter alia, of: THz SymMBoLs oF 
GovERNMENT (1935); THE FoLKLorE oF CAPITALISM (1937); THE BOTTLENECKS OF BusiINEss (1940); 
Democracy AND FREE ENTERPRISE (1942); CARTELS oR FREE ENTERPRISE? (1945). [From his auto- 
biographical note in 1 MartinpaLe-Hussett, Law Directory 271 (1947).] Recently announced as 
one of the trustees of the estate of the late Evalyn Walsh McLean and joint custodian of the Hope 
Diamond. 

** Who recently resigned as Assistant Attorney General, in charge of the Antitrust Division, Depart- 
ment of Justice, to enter private practice, after holding his position just long enough to make the opening 
statement for the Government in the Lincoln, Nebraska, case, United States v. Association of American 
Railroads, et al., 4 F. R. D. 510 (D. C. Nebr. 1945). 

*° Until recently Special Assistant to the Attorney General in the Antitrust Division of the Department 
of Justice. Author of Justice in TRANSPORTATION (1945). It is understood that he has recently joined 
the staff of Mr. Robert R. Young, of the Chesapeake & Ohio group of railroads, presumably to help the 
latter in his current attack on the rest of the railroad industry. 

*° A subordinate in the Antitrust Division. 
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Georgia case as amicus curiae and by its complaint and arguments in the Lincoln, 
Nebraska, suit. 

These gentlemen, who are no shrinking violets, try their cases first by propa- 
ganda, in the press, in books, and in public addresses, and only secondarily in the 
courts, which are made sounding-boards for further propaganda. I observe that 
Mr. Wendell Berge is included in this symposium for a paper under the title The 
Rate-Making Process. 1 have no doubt that his paper will be substantially the same 
as his opening statement of the case for the Government in the Lincoln, Nebraska, 
case. I also have no doubt that it will disclose his basic thesis that railroad rate- 
making should be regulated by the Department of Justice and the courts in suits 
under the antitrust laws rather than by the Interstate Commerce Commission under 
the Interstate Commerce Act. 

It is further noted that Mr. Arne C. Wiprud is included in this symposium for 
a paper entitled Corrective Action Under the Antitrust Laws. It is to be anticipated 
that his paper will elaborate the thesis of the Department’s campaign and of his 
book, Justice in Transportation. 

Finally, it is observed that Mr. Robert R. Young, Chairman of the Board of 
Allegheny Corporation and of the Chesapeake & Ohio Railway Company, is listed 
for a paper entitled A National Transportation Policy. It is doubted that his paper 
will be a discussion of the national transportation policy declared by Congress in 
the Transportation Act of 1940. It may well be anticipated that it will present Mr. 
Young’s personal ideas as to how he would reshape a new transportation policy and 
will exemplify the campaign he has been broadcasting, in the press, on the radio, in 
advertisements, and in testimony before Congressional committees, against all the 
railroad industry of the United States except the small segment which he claims to 
control. 

Shortly after the Georgia case and the case at Lincoln, Nebraska, were brought, 
and even before the procedural and jurisdictional questions involved could be argued 
before the respective courts, Mr. Arne Wiprud, following the fixed pattern of the 
Antitrust Division of trying its cases first by propaganda to the public, published a 
book entitled Justice in Transportation, which frankly sought “to carry the issue to 
the public.” It contains an introduction by Thurman Wesley Arnold. It is a brief 
for the Government’s theory in the Lincoln, Nebraska, suit. 

That book is not only a bitter attack against the railroads and against the whole 
conference method of rate-making, but it is an equally bitter attack against the 
Interstate Commerce Commission, past and present. Not content with that, it 
attacks the Congress (inferentially, at least), three Presidents of the United States, 
the wartime Secretary of War and Secretary of the Navy, the Director of the Office 
of Defense Transportation, the War Production Board, the Civil Aeronautics Board, 
the Bituminous Coal Commission, and virtually everybody in authority except the 


Department of Justice. 
The present symposium is not the place for any attempt at detailed answer to 
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Mr. Wiprud’s book and Mr. Arnold’s introduction. Quite a bibliography has built 
up around that book. A very vigorous, historical and thoroughly documented answer 
to it has been made by Charles D. Drayton, of the District of Columbia bar, in a 
book entitled Transportation Under Two Masters, with a foreword by Bernard M. 
Baruch. A scholarly and critical appraisal of Mr. Wiprud’s book was made by Mr. 
Elmer A. Smith in an article in Railway Age*" on August 4, 1945. A penetrating dis- 
cussion of the whole subject of the application of the antitrust laws to regulated indus- 
tries, and a further answer to the thesis of Mr. Wiprud’s book, from the pen of Mr. 
Elmer A. Smith, appeared in 1946.*° A further discussion of the same problem by 
Mr. Smith appeared in the American Economic Review Proceedings in May, 1946.°° 

Those who may have been impressed by Mr. Wiprud and Mr. Arnold in Justice 
in Transportation would do well to read the above-cited discussions before making 
up their minds as to whether it is in the public interest for the Interstate Commerce 
Commission to continue to regulate railroad rate-making under the Interstate Com- 
merce Act or whether that regulation should be taken over by the Antitrust Division 
of the Department of Justice by antitrust suits in the courts. 

This campaign by the Antitrust Division of the Department of Justice against the 
railroads and against the Interstate Commerce Commission, to interfere with and 
disrupt the Commission’s regulatory jurisdiction and to subject railroad rate making 
to Sherman Act supervision, first broke into the open in 1942 when the Division 
sought indictments against a large number of railroad traffic officers for alleged viola- 
tions of the Sherman Act in the making of rates. The other departments of the 
Government, which were engaged in the prosecution of the war, and which knew 
the tremendous contribution the railroads were making to its prosecution, persuaded 
the Attorney General to discontinue the proceedings because to have carried them 
on would have seriously disrupted the contribution of the railroads to the war effort. 

This was the first serious attempt by the Government in forty-four years, since 
the decisions in United States v. Trans-Missouri Freight Association® in 1897, and 
in United States v. Joint Traffic Association* in 1898, to subject railroad rate making 
to the Sherman Act. And during those forty-four years a wholly antithetical philos- 
ophy of regulation by an agency of Congress, the Interstate Commerce Commission, 
had been progressively built up and made effective by Congress. The doctrinaires 
of the Department of Justice would wipe out those forty-four years of history and 
return us to the wholly inconsistent philosophy of 1898. 

The Antitrust Division followed up its campaign by joining hands with the 
State of Georgia in its suit in the Supreme Court and by bringing its antitrust suit 
at Lincoln, Nebraska. 


®7 Smith, Rate-Making and the Antitrust Law, 12 1.C.C. Practitioner’s Jour. 1117-1135 (1945), 
reprinted from Railway Age, Aug. 4, 1945, p. 208. 

®8 Smith, The Application of the Antitrust Laws to Regulated Industries, 14 1.C.C. PRactITIONER’s 
Jour. 181-200 (1946). 

8° Smith, The Interstate Commerce Commission, The Department of Justice, and the Supreme Court, 
36 Am. Econ. Rev. ProceEpincs 479 (1946). 
#9 166 U. S. 290 (1897). 





41191 U. S. 505 (1898). 
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Tue Butwinkwe Bit 

This campaign by the Department raises a question of tremendous public im- 
portance. It is the question whether the nation’s carriers are to be subjected to two 
different and necessarily inconsistent policies of regulation: the Interstate Commerce 
Act policy, administered by the agency Congress has empowered to carry out that 
policy, and a Sherman Act policy, to be administered by an agency of the Executive 
through court actions. It is obvious that the railroads cannot function under two 
such masters. The two policies are in irreconcilable conflict. 

The question concerns the shippers of the country as gravely as it does the car- 
riers. The shippers are opposed to the philosophy of the Department of Justice with 
a unanimity such as has never before been seen on any public question. So are all 
other departments and agencies of the Federal Government and so are the regulatory 
commissions of the states. Everybody is out of step but the Department of Justice. 
Nobody else wants “Justice” (the Department) “in transportation” beating around 
on the delicate rate structure with its Sherman Act bludgeon. 

Pursuant to a virtually universal demand for a clarification of the conflict of 
philosophies produced by the campaign of the Department, the so-called Bulwinkle 
Bill* is pending in Congress. 

It is not, as it has often been misrepresented to be, a bill generally to exempt the 
railroads from the antitrust laws. It would make it perfectly clear that agreements 
by carriers through the conference and rate-bureau method of rate making would 
be subject to regulation by the Interstate Commerce Commission and that, when 
approved by that body as in furtherance of the national transportation policy, such 
agreements would be exempted from the antitrust laws. The effect of the bill is 
clearly explained in the House Committee report as follows: 


The bill leaves the antitrust laws to apply with full force and effect to carriers, so far 
as they are now applicable, except as to such joint agreements or arrangements between 
them as may have been submitted to the Interstate Commerce Commission and approved 
by that body upon a finding that, by reason of furtherance of the national transportation 
policy as declared in the Interstate Commerce Act, relief from the antitrust laws should 
be granted. 

The bill provides for no relief from any provision of law other than the antitrust 
laws. Notwithstanding the approval of an agreement by the Commission, all provisions 
of the Interstate Commerce Act will apply to the carriers and to action taken by them 
to the same extent and in the same manner as though such agreement had not been 


approved.*% 

The indispensable necessity of the preservation of the conference and bureau 
method of rate making and of clarifying legislation like the Bulwinkle Bill cannot 
be better shown than by the following quotation from the testimony of Mr. East- 


42H. R. 2536, 79th Cong., 2d Sess. (1946). 
4317, R. Rep. No. 1212, 79th Cong., 1st Sess. 6 (1945). 
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man** in support of a like bill in the first session of the Seventy-eighth Congress. 
He said: 


The railroads of the country constitute a connected and interlacing system of lines over 
which freight cars of all ownerships circulate freely, and a very great part of the traffic 
moves under joint rates in which at least two and often many separate railroads partic- 
ipate. The same is true, although in lesser degree, of the other carriers. It is also true 
that there is a great interdependence between rates. Where there is more than one route 
between two points, as a practical matter the rates must ordinarily be the same over 
all the routes. Even in the case of rates from widely separated origins to a common 
market, a change in one of the rates may impel changes in them all. A change in the 
rate basis on one commodity between certain points may even force changes in the rates 
on other commodities between different points. 

It must be evident to any reasonable man that the ait cannot respond to all the 
duties imposed by law, if each individual carrier acts in a vacuum. It is a situation, under 
all the conditions, which plainly calls for consultation, conference, and organization and 
for many acts of a joint or cooperative character; and this seems, in effect, although some 
of the testimony might suggest otherwise, to be admitted by the Department of Justice. 
For my own part, I have no doubt whatever that organizations of the carriers, such as 
have been described by witnesses which have preceded me, in general serve a very useful 
purpose and are desirable in the public interest. They save much trouble for the shippers, 
as I believe the shippers will tell you. In saying this, I do not mean to imply that these 
organizations are not subject to abuse or that they should not be brought under some 
measure of public regulation. I shall go into that matter when I come to the discussion 
of the bill which is before you. 

At this point, however, let me make a general observation. These so-called rate bureaus 
and other like organizations of the carriers are not new. They have existed and have 
functioned for many years, and so far as the railroads are concerned, they had their roots 
in the past which antedated the creation of the Interstate Commerce Commission. The 
shippers of the country are well organized and are very much alive to their own interests, 
as they have repeatedly demonstrated. 


If the rate bureaus and the like had, over their long history, been the source of grave 
abuse which prejudiced seriously the interest of the shippers, you may be sure that long 
since there would have been an uprising and that this situation would have been made 
clear to you by a heavy tide of complaints pouring into the Commission and into the 
Congress of the United States. If there has been or is such a tide, it has somehow escaped 
my knowledge. I believe this hearing will demonstrate that such complaint as there is 
has its source, not in the shippers of the country, but in the lawyers and economists of 
the Department of Justice.*° 


That testimony was discussed and made a part of the record in the hearings on 
the Bulwinkle Bill in the Seventy-ninth Congress.*® 


As shown by the committee report following those hearings,** 


not a witness 
“The late Joseph B. Eastman, then Director of the Office of Defense Transportation and formerly 
Chairman of the Interstate Commerce Commission, acknowledged leader in the field of railroad regulation. 
“5 Hearings before the Senate Committee on Interstate Commerce on S. 942, 78th Cong., 1st Sess. 
830-831 (1943). 
“© Hearings before the Committee on Interstate Commerce on H. R. 2536, 79th Cong., 1st Sess. 
(1945). 
“7H. R. Rep. No. 1212, 79th Cong., 1st Sess. 3 (1945). 
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appeared in opposition to the bill. It had the virtually unanimous support of all 
interests directly interested in transportation, including governmental authorities, 
Federal and state, carriers of all kinds, shippers throughout the country, railroad 
labor, and agricultural and livestock interests. 

The Attorney General wrote a letter stating that he did not favor the bill in its 
existing form. Governor Arnall of Georgia, by a telegram, expressed opposition to 
the bill. He was invited by the committee to appear and testify, but he did not 
appear. This letter and this telegram were the only opposition to the bill. 

The House passed the bill by a vote of 277 “yeas” against 45 “nays.” 

The Senate committee held hearings on that bill*® in March, April, and May, 
1946, and built up a record of 2,416 pages. There was the same substantial unanimity 
of all interests of the country, except the Department of Justice, in support of the 
bill. Messrs. Thurman Arnold, Wendell Berge, and James E. Kilday appeared 
against it. 

On June 18, 1946, the bill was reported favorably, with certain amendments, by 
the Senate Committee, but ran into the legislative jam at the end of the session and 
did not come to a vote on the floor. 

Hearings*® were again held by the Senate committee at the present session on 
S. 110 (the Bulwinkle Bill, H. R. 2536, with the amendments as reported by that 
committee in the previous Congress), on January 21 and February 4, 1947. There 
was the same substantial unanimity of all interests save the Department of Justice 
in support of the bill. Mr. Wendell Berge, Mr. James E. Kilday, and Mr. Arne C. 
Wiprud appeared, and the Attorney General filed a short statement, in opposition. 


That is the present status of the public reaction to the Department’s campaign 
to subject carrier rate making to Sherman Act regulation. The facts are more elo- 
quent than words could be. 

The latest expression by the Interstate Commerce Commission on the subject is 
in its Sixtieth Annual Report, November 1, 1946, in which, after reviewing the prior 
proceedings on the Bulwinkle Bill and its previous recommendations that it be 


passed, the Commission said: 


In previous reports we have expressed the fear of danger that undue breadth in inter- 
preting and applying the Sherman Antitrust Act may interfere with carrying out the 
national transportation policy declared in the preamble to the Interstate Commerce Act, 
which forbids “unfair or destructive competitive practices.” We believe that this danger 
still exists and are therefore recommending elsewhere in this report that the Congress by 
appropriate legislation remove the continuing uncertainty concerning the legality of joint 
action by carriers and freight forwarders subject to the Interstate Commerce Act, exercised 
through rate bureaus and conferences. 


‘8 Hearings before the Senate Committee on Interstate Commerce on H. R. 2536, 79th Cong., 2d 
Sess. (1946). 

*° Hearings before the Senate Committee on Interstate and Foreign Commerce on S. 110, 80th Cong., 
1st Sess. (1947). 

5° 60 I.C.C. Ann. REP. 53 (1946). 
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Vv 


Tue New Poticy ror Pustic Recutation or Rartroaps, Burtt Up Since 1898, Is a 
CoMPLETE DEPARTURE FROM THE SHERMAN Act PHILosopHy OF 
UnsripLeD CoMPETITION 


The Interstate Commerce Act,®! which created the Interstate Commerce Com- 
mission and inaugurated the new public policy for special, public regulation of rail- 
roads, became law on February 4, 1887, more than three years before the enactment 
of the Sherman Act” on July 2, 1890. 

The legislative history of the later Sherman Act shows clearly that the Congress 
did not intend that Act to apply to railroads, because it was deemed that the prior 
Interstate Commerce Act covered their regulation. 

Mr. Wiprud™ makes a generalized assertion to the contrary, declaring that the 
legislative history of the Sherman Act shows that Congress intended to include rail- 
roads and their rate-making conferences within its prohibitions. But a careful anal- 
ysis of that legislative history°* demonstrates exactly the reverse. 

The Sherman Act passed the Senate in the precise form in which it now appears 
on the statute books. In the House, Congressman Bland of Missouri offered an 
amendment which provoked the only disagreement between the two Houses. This 
would have inserted an express clause outlawing every contract or agreement “to 
prevent competition in the transportation of persons or property from one State or 
territory to another.” 

When the House returned the Senate bill with the Bland amendment, the Senate 
in turn amended the House amendment so as to make it outlaw only such trans- 
portation contracts or agreements as had the effect of raising transportation rates 
“above what is just and reasonable.” The House managers in conference accepted 
the Senate amendment. This would have left the power of defining and determin- 
ing “just and reasonable rates” where it was thought to have been vested by the Act 
to Regulate Commerce of 1887, in the Interstate Commerce Commission. 

The debates show clearly the prevailing view that the House amendment was 
not germane to the Sherman Bill because that bill was not intended to cover matters 
already regulated by the Act to Regulate Commerce. And on that ground, in a 
subsequent conference report, each house receded from its respective amendment, 
with the result that the original Senate bill passed without amendment, the precise 
form in which the Sherman Act appears on the statute books today. 

That legislative history makes it entirely clear that Congress did not intend the 
Sherman Act to cover and regulate railroads in their rate making, because it was 
thought that that field of regulation had been covered by the Act to Regulate 
Commerce. 

However, in the decade following the enactment of the Sherman Act, the Su- 


51 54 Srat. 379 (1887), 49 U. S. C. §1 et seq. (1940). 

52 56 Stat. 209 (1890), 15 U. S. C. §§1-7 (1940). 

53 ARNE C. WIPRUD, JUSTICE IN TRANSPORTATION I10-III (1945). 

54 See CHARLES D. DrayTON, TRANSPORTATION UNDER Two MASTERS 13-22 (1946). 
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preme Court, in a series of cases,” held that the Interstate Commerce Act had con- 
ferred on the Interstate Commerce Commission no power whatsoever to fix or pre- 
scribe rates, either maximum or minimum, with the result that the Interstate Com- 
merce Act, as so construed, was no effective regulation of railroad rate making. 

It was on this very ground that the Court held, first in the Trans-Missouri Freight 
Association Case,** by a five-to-four decision in 1897, and secondly in the Joint Traffic 
Association Case" in 1898, that the Sherman Act applied to traffic association agree- 
ments for the fixing of freight rates. 

The law at that time in our history left carrier rate making to the rule of the 
claw and the fang, to unbridled and unregulated competition under the philosophy 
of the Sherman Act, because the Commission had no power to regulate it under 
the Interstate Commerce Act as then construed. 

The Government, in the second of those two cases, recognized the extent to which 
the then prevailing doctrine of unbridled and unregulated competition would enable 
the larger and more powerful railroad to destroy the weaker. The Solicitor General, 
in his closing argument in that case, said: 


It may be conceded that the law of the survival of the fittest is a hard one; that the 
necessity of competition under existing conditions presses heavily upon the weak. But, 
after all, competition is not only the life of trade, but the underlying basis of our social 
and industrial life. There may be a better way, but we have not yet found it.°$ 


Competition drives the weak to the wall, the fittest survive, but the greatest good to 
the greatest number results. . . . 

The best railroad, the one constructed and equipped and managed in the best way, 
will get the bulk of the competitive business, and it ought to. It can afford to carry the 
traffic at lower rates than the poorer roads, and it ought to be allowed to, in the public 
interest.°? 


Of the Interstate Commerce Act as it then existed he said: 


The Interstate Commerce law declares that all charges must be reasonable and just. 
It provides no means for securing this desideratum except competition.® 

And he pointed out the complete lack of rate-making power by the Commission, 
saying: 

The common law requires that rates shall be reasonable and fair. So does the Inter- 
state Commerce law. But this is a mere declaration, and there is no adequate remedy to 
enforce the right. The commission has no power to prescribe a reasonable rate and en- 
force it, or to declare that a rate is unreasonable and prohibit it.* 

And the Court, in the Joint Traffic Association Case, squarely recognized the 
reach and thrust of that prevailing claw-and-fang philosophy. Mr. Justice Peckham 
said: 


55 United States v. Trans-Missouri Freight Ass’n, 166 U. S. 290 (1897); I.C.C. v. Cincinnati, N. O. 
& T. P. Ry., 167 U. S. 479 (1897); I.C.C. v. Alabama U. Ry., 168 U. S. 144 (1897); and United States 
v. Joint Traffic Association, 171 U. S. 505 (1898). 

5° 166 U. S. 290 (1897). 57 191 U.S. 505 (1898). *8 7d. at 546. 

5° Id. at 547-548. *° Id. at 550. *1 Id. at 557. 
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. . . An agreement of the nature of this one which directly and effectually stifles 
competition, must be regarded under the statute as one in restraint of «rade, notwithstand- 
ing there are possibilities that a restraint of trade may also follow competition that may 
be indulged in until the weaker roads are completely destroyed and the survivor thereafter 
raises rates and maintains them.®? 


Since 1898 wholly new concepts of carrier regulation have progressively devel- 
oped. More and more detailed regulation by the Commission has been substituted 
for the free and unregulated competition to which carriers were left by the philos- 
ophy of 1898. The “better way” has been found. 

By section 4 of the Hepburn Act of 1906 the Commission was first given the 
very power to fix maximum rates which it did not have when the Joint Traffic 
Association Case was decided. That Act amended section 15 of the Interstate Com- 
merce Act** 
reasonable maximum rates and to establish through routes and maximum joint rates, 
to prescribe divisions of joint rates and the terms and conditions under which such 
through routes shall be operated. And section 5 of the Act of 1906® further amended 
the Act so as to give the Commission the power to award rate damages or repara- 
tion, in the first instance, with provision for enforcement of such award by court 
action by any person for whose benefit such award was made. 

Since the Act of 1906, every legislative step has been in the direction of more 
complete and exclusive authority of the Commission over railroads. 

The Act of June 18, 1910, known as the Mann-Elkins Act,® first gave the Com- 
mission power to suspend rates. The Transportation Act of 1920 first gave the 
Commission power to fix minimum rates. And the latter Act wrote into the law a 
wholly new national transportation policy. 

That new national transportation policy was first analyzed and described by Chief 
Justice Taft in Wisconsin Railroad Commission v. Chicago, B. & Q. Railroad Com- 
pany,®® sustaining a state-wide order of the Commission requiring the raising of 
intrastate rates above the level fixed by the state commission, to prevent discrimina- 
tion against interstate and foreign commerce. 


so as to give the Commission express power to determine just and 


The new policy sought to develop and preserve a national transportation system, 
and to that end sought to protect weak railroads against the very unrestricted com- 
petition which, in 1898, the Government and the Court recognized might enable the 
strong railroads to destroy the weak ones. And in the New England Divisions 
Case®® the Court gave effect to that new policy by sustaining exercise by the Com- 
mission of its power over divisions of rates to take from the strong and give to the 
weak. 


62 Id. at 577. 
63 34 Stat. 589 (1906), 49 U. S. C. §15 (1940). 

4 54 Strat. 384 (1887), as amended, 49 U. S. C. §15 (1940). 
5 34 Strat. 590 (1906), 49 U. S. C. §16 (1940). 

®6 36 Star. 551 (1910), 49 U. S. C. §15 (1940). 

7 41 Srat. 484 (1920), 49 U. S. C. §15(1) (1940). 

°8 557 U. S. 563 (1922). 

°° 261 U. S. 184 (1923). 
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And referring to those two cases, the Court in Dayton-Goose Creek Railway v. 
United States, sustaining an order of the Commission requiring surrender of excess 
profits under the recapture clause, said, through the Chief Justice: 


In both cases it was pointed out that the Transportation Act adds a new and important 
object to previous interstate commerce legislation, which was designed primarily to prevent 
unreasonable or discriminatory rates against persons and localities. The new act seeks 
affirmatively to build up a system of railways prepared to handle promptly all the inter- 
state traffic of the country. It aims to give the owners of the railways an opportunity to 
earn enough to maintain their properties and equipment in such a state of efficiency that 
they can carry well this burden. To achieve this great purpose, it puts the railroad systems 
of the country more completely than ever under the fostering guardianship and control of 
the Commission, which is to supervise their issue of securities, their car supply and dis- 
tribution, their joint use of terminals, their construction of new lines, their abandonment 
of old lines, and by a proper division of joint rates, and by fixing adequate rates for inter- 
state commerce, and in case of discrimination, for intrastate commerce, to secure a fair 
return upon the properties of the carriers engaged.”° 


That new transportation policy was recognized in Railroad Commission v. South- 
ern Pacific Company" in connection with the power and duty of the Commission to 
control new investments, construction and extensions, as applied to the building 
of a new union station. 

It was recognized in connection with the Commission’s power over extensions 
and abandonment of lines in Texas & P. Railway Company v. Gulf, C. & S. F. 
Railway Company,” and in Piedmont & Northern Railway Company v. Interstate 
Commerce Commission.™ 

Since that initial effort at reshaping regulation of railroads to “ensure . . adequate 
transportation service,”"* Congress has extended Federal regulation in connection 
with other forms of transportation and has elaborated more fully the objectives to 
be achieved by its legislation.” 

The Transportation Act of 1940 carried this new policy farther, gave it a new, 
express definition as the “National Transportation Policy,” and extended it to water 
carriers as well as to highway motor carriers and railroads. 

That Act begins with the declaration of that policy, which states as its purposes, 


inter alta: 


. .. to promote safe, adequate, economical, and efficient service and foster sound economic 
conditions in transportation and among the several carriers; to encourage the establishment 
and maintenance of reasonable charges for transportation services, without unjust dis- 


79 363 U. S. 456, 478 (1924). ™ 364 U. S. 331 (1924). 

72 270 U. S. 266, 277, 278 (1926). 78 586 U. S. 299, 311 (1932). 

™ The New England Divisions Case, 261 U. S. 184, 189 (1923). 

75 Air Commerce Act of 1926, 44 Strat. 568 (1926), as amended, 49 U. S. C. §171 et seq. (1940); 
Air Mail Act of 1934, 48 Stat. 933 (1934), as amended, 39 U. S. C. §463 et seq. (1940); Air Mail Act 
of 1935, 49 Stat. 614 (1935), 39 U.S. C. §469 et seg. (1940); Civil Aeronautics Act of 1938, 52 Star. 
973 (1938), 49 U. S. C. §401 et seq. (1940); Motor Carrier Act of 1935, 49 Stat. 543 (1935), 49 
U S. C. §301 ef seq. (1940); and compare Title II of the Transportation Act of 1940, 54 Stat. 898, 
929 (1940), 49 U. S. C. §g01 et seq. (1940); see McLean Trucking Co. v. United States, 321 U. S. 67, 
81-82 (1944). 
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criminations, undue preferences or advantages, or unfair or destructive competitive 
practices; .. .78 

No longer is the harsh Sherman Act rule of free and unregulated competition 
left applicable; “unfair or destructive competitive practices” are expressly forbidden. 

That declaration of the “National Transportation Policy” ends: 
. . . all to the end of developing, coordinating, and preserving a national transportation 
system by water, highway, and rail, as well as other means, adequate to meet the needs 
of the commerce of the United States, of the Postal Service, and of the national defense. 
All of the provisions of this Act shall be administered and enforced with a view to carry- 
ing out the above declaration of policy.”7 

The inevitable result of this wholly new regulatory policy, with its complete 
departure from the unrestrained and unregulated competition philosophy of the 
Sherman Act, is that the Court now holds: “Certain then it is that the Anti-trust 
Laws are inapplicable in all their apparent breadth to carriers by rail or water,” 
and that “in the case of combinations of common carriers the Sherman Law is quali- 
fied by the Interstate Commerce Act, . . . and, in the case of shipping combinations, 
by the Merchant Marine Act.””® 

In the McLean Trucking Company case*® the Supreme Court affirmed a judg- 
ment of a statutory district court of three judges refusing to set aside orders of the 
Commission authorizing consolidation of seven large motor carriers. The Depart- 
ment of Justice, as a part of its campaign against the Commission, and as it has so 
often done in recent years,** rushed in to confess error in the Commission’s orders 
and to seek to overturn them, instead of defending them in accordance with its tradi- 
tional duty. It argued that the Commission had failed to give due weight to the 
prohibitions and policies of the antitrust laws. The argument in its full sweep was 
rejected by the Court as being an attack upon the national transportation policy de- 
clared by Congress. “But,” said the Court, “taken for less than that, it poses a 
problem of accommodation of the Transportation Act and the anti-trust legislation, 
to which we now turn. In doing so we note that the former is the later in time 
and constitutes not only a more recent but a more specific expression of policy.”®? 

The Court in that case pointed out that “the national transportation policy is the 
product of a long history of trial and error by Congress in attempting to regulate 
the nation’s transportation facilities beginning with the Interstate Commerce Act of 
1887.”83 It traced much of that history, especially that beginning with the Trans- 


7 54 Srat. 899 (1940), 49 U. S. C., note preceding §1 (1940). (Emphasis supplied.) 

77 Ibid. 

78 Terminal Warehouse Co. v. Pennsylvania R.R., 297 U. S. 500, 514 (1936), reaffirmed in Georgia 
v. Pennsylvania R.R., 324 U. S. 439, 453 (1945). 

7 Tigner v. Texas, 310 U. S. 141, 148 (1940), and cases there cited. 

8° McLean Trucking Co. v. United States, 321 U. S. 67 (1944). 

51 Associated Transport, Inc—Control & Consolidation, 38 M. C. C. 137 (1942); Interstate Com- 
merce Commission v. City of Jersey City, 322 U. S. 503 (1944); American Trucking Associations v. 
United States, 56 Fed. Supp. 394 (1944); Interstate Commerce Commission v. Mechling, 67 Sup. Ct. 
894 (1947). 

82 McLean Trucking Co. v. United States, cited supra, note 80, at 79. 
§ 7d. at 80. 
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portation Act of 1920, which it said “marked a sharp change in the policy and ob- 
jectives embodied in those efforts,”** and ending in the Transportation Act of 1940. 
Of that history the Court said: 


The history of the development of the special national transportation policy suggests, 
quite apart from the explicit provision of sec. 5(11), that the policies of the anti-trust 
laws determine “the public interest” in railroad regulation only in a qualified way. And 
the altered emphasis in railroad legislation on achieving an adequate, efficient, and eco- 
nomical system of transportation through close supervision of business operations and 
practices rather than through heavy reliance on the enforcement of free competition in 
various phases of the business . . . has its counterpart in motor carrier policy.®° 


The Interstate Commerce Act, as amended, makes it mandatory for railroads to 
consult, confer, agree, and take joint action, by requiring them to make joint rates 
and joint routes. For the reasons pointed out so cogently by Mr. Eastman, they can 
carry out these mandatory duties only by the conference and rate-bureau method of 
arriving at the agreements required. 

The campaign by the Department of Justice to subject the conference and bureau 
method of rate making to the prohibitions of the antitrust laws is an attack at the 
heart of the system of regulation and the national transportation policy which Con- 
gress has set up in the public interest. It is a direct attack upon the Interstate Com- 
merce Commission. It is directly against the public interest as determined by 
Congress. 


VI 


CoNncLUsION 

Neither the Georgia case nor the Lincoln, Nebraska, case has been decided on 
the merits. The decision by the Supreme Court in the Georgia case on April 23, 
1945,°° merely held that the Court had original jurisdiction to allow the filing of a 
bill charging that certain carriers had coerced and controlled others in establishing 
discriminatory rates and that such coercion and control, if proved, would violate 
the antitrust laws. 

As pointed out earlier in this paper, the only rate discrimination of which Georgia 
complained in that case has subsequently been completely wiped out by the Com- 
mission in the Class Rate case, and by the affirmance by the Supreme Court of the 
orders in that case. The basis of Georgia’s case in so far as the interterritorial rate 
structure is concerned seems now entirely moot. Whether the Georgia case remains 
open for a decision on coercion and control and for an injunction, if they be found 
to have existed, remains to be seen. It seems plain, however, that any injunction 
based on such a finding would be a new kind of injunction of only academic import 
because confessedly the Court cannot, by injunction, reach and regulate the rates. 
The Court itself still holds that rate regulation as such is exclusively the function of 


8 Ibid. 
85 Td. at 83. 
*° 324 U. S. 439 (1945). 
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the Commission, having been committed to it by Congress for che defense of the 
public interest. 

The Interstate Commerce Commission sometimes makes mistakes, just as do the 
courts, Congress, and all human institutions. But that Commission, with its long 
history, has established a reputation for fairness, due process, non-political and 
judicial attitude, and for expertness in its field unequalled by any other quasi-judicial, 
administrative body. 

It is unquestionably in the public interest for that Commission to continue its 
regulation of the freight rate structure under the national transportation policy de- 
clared by Congress. The public interest would be destroyed and chaos would be 
produced by turning that regulation over to the doctrinaires of the Department of 
Justice to administer under the philosophy of unbridled competition embodied in 


the antitrust laws. 








INTERTERRITORIAL FREIGHT RATES AND 
THE PACIFIC COAST 


Stuart DacceEtr* 


It is, of course, a mistake to regard the interterritorial rate problem as the exclusive 
possession of any single part of the United States. As a matter of fact, there is an 
interregional rate situation wherever two homogeneous economic units establish or 
seek to establish relations of exchange which require the movement of passengers and 
goods. The relations between southern and official territories may illustrate such 
conditions, but they present only one instance out of many. The southern-official 
case may not even be as clear-cut an example of interterritorial exchange as are some 
others, because the units concerned lack homogeneity. One suspects that interterri- 
torial rates may exist on shipments between districts all of which are subject to 
southern or official or western classification, and it may even be, since so-called terri- 
torial boundaries do not always coincide with the limits of economic regions, that 
shipments from one classification or rate territory to another, as from southern to 
official or western, should sometimes be regarded as intraregional rather than as 
interregional in character in spite of local patriotisms or formal nomenclatures that 
may be used. It is desirable to call attention to these elementary facts because so 
much attention has been paid to relations between northeastern manufacturing com- 
munities and states south of the Ohio River, although no useful purpose would be 
served by elaborating upon the distinctions made. 

One important region in the United States, outside of official and southern classi- 
fication territories, is known as south Pacific Coast territory. This includes Cali- 
fornia and, for some purposes, parts of New Mexico, Arizona, and Nevada. It 
is part of the larger region of the Pacific Coast which, in turn, is a segment of 
mountain-Pacific territory as shown upon rate maps. Of these areas, mountain- 
Pacific territory presents difficulties in analysis because it contains two great segments, 
west and east of the Sierras, that have little in common one with the other, either 
from the economic or the cultural point of view. The Pacific Coast, however, is 
definitely a “region” or “territory” in almost any sense in which it is desirable to 
use these terms. It is large enough to be significant; in 1940 the states of Wash- 
ington, Oregon, and California had within their boundaries 11 per cent of the land 
surface of the continental United States excluding Alaska, and 7 per cent of the 
national population. Since 1940 its percentage of the population has increased. In 
spite of a considerable range of products, some of which can be found elsewhere, 


* A.B. 1903, A.M. 1904, Ph.D. 1906, Harvard University. Professor of Transportation, University of 
California. Author, PrincipLes oF INLAND TRANSPORTATION (1928, 1934, and 1941) and other books on 
transportation. Contributor to economic periodicals. 
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it has a degree of homogeneity of type of production and a marked self-conscious- 
ness, due in part to the successful cultivation and processing of certain agricultural 
materials and in part to geographical remoteness from the great centers of population 
in the East. These are sufficient characteristics for purposes of classification. 

Assuming the fact that the Pacific Coast is a suitable unit for railroad rate analysis, 
the writer selects the transcontinental rate structure applied to the south coast and 
enlarges upon economic conditions in this subdistrict rather than upon rates and con- 
ditions in the north coast and south coast combined. This is because recent detailed 
studies are available that bear upon these rates and upon this more restricted territory. 
The effect will be to neglect some important problems such as those related to north 
coast lumber, wheat, and fruit. There is, however, no lack of rate questions in 
which the south coast is interested, and the striking features of transcontinental rates 
may appear as clearly in a study based upon south coast experience as in a report 
which rests upon a broader foundation. 

The characteristics of the south Pacific Coast as an economic area are the following: 

In the first place, the inhabitants are principally engaged in supplying and ex- 
changing with each other goods and services which can be locally produced. The 
author has amused himself in estimating the relative importance of local effort in 
a community such as that of California, which is generally regarded as a state with 
specialized agriculture devoted to sales in a national market. Without dwelling 
upon the details of calculations which necessarily involve estimates, he is inclined 
to believe that 75 to 80 per cent of the efforts of the California population result in 
the production of goods and services which are consumed within the state. The 
principal reason for this predominance of local labor is that the number of persons 
employed in the service groups in this as in any modern community is relatively 
large. In California, in 1941, out of a labor force of approximately two and one- 
half million persons, about one million were employed in rendering personal and 
professional services, in operating local transport, in supplying each other with gas, 
electricity, and water, in building, in providing telephone facilities (mostly for local 
use), and in other work primarily of local concern. Of the remainder, some 440,000 
were employed in retail trade. Besides the categories of service and local trade, a 
large part of the labor force in manufacturing, in agriculture, and in rail-air-water 
transport, in wholesale trade, and in banking and finance necessarily served the local 
inhabitants. Similar conditions can probably be found in other regions. 

But in the second place, and in spite of the degree of self-sufficiency which has 
just been described, the south Pacific Coast has important connections with other 
districts. If this were not the case, of course, the south coast would not be con- 
cerned, as it is, with interterritorial rates. The nature and extent of these trade 
connections is generally known, but a few statistics will make the situation clear. 

The following table sets forth the number of tons of revenue freight originated 


and terminated in California in the year 1945: 
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TABLE 1 


Tons oF REVENUE FREIGHT ORIGINATED AND Tons TERMINATED IN CARLOADS BY CLASSES OF COMMODITIES, 
Ca.iForNIA—C ass I Steam Raitways. CALENDAR YEAR 19457 














NuMBER OF Tons oF REVENUE FREIGHT 
Commodity Group 

Originated Terminated 

EPO AUOLS OR MRTECUNTIND, «0.56.5 050s 056 ow 5 010:01036 bic br0-o 9,312,552 6,680, 166 
ASHINDIS BUG PTOAUCUB, 0.50.50500s0sccsseseteevece 723,777 1,707 ,069 
RICE Ci EIOR 5555 1505550s.. 55 oc 516 5.0.0 cs SNa we 11,418,777 13,105,498 
DANMARK UORIE 514s ibiowcaa wos s'ess3'se oo 400s 3,355,924 5,399 ,346 
Manufactures and miscellaneous................ 20,016,837 29,393,336 
MUON isis ctohenieonunes ese Geka cea owe 44,827 ,867 56,285,415 











It appears from the foregoing figures that California originated, in 1945, more car- 
loads of agricultural products than were unloaded within the state and that it 
unloaded more animals and lumber products (mostly from adjacent areas) and more 
manufactured goods than it sent out. Corresponding figures from Washington and 
Oregon also show a balance of imports of manufactures, although the distribution 
of other items differs from that in California. 

There is nothing particularly new or striking in the facts presented in the preced- 
ing table, except that the tonnage preponderance of westbound movements in an 
area which should show a tonnage balance of exports properly causes some alarm. 
With all due allowance for other factors, westbound preponderance indicates a pur- 
chasing power in the West which is swollen by government expenditures and may 
lack permanence. Apart from this, statistics present the familiar picture of a com- 
munity which enriches its local consumption by adding a variety of eastern products 
to the goods and services that it can itself supply. But the extent of this exchange 
and the effect which it produces upon the entire economy of California and, indeed, 
upon that of the entire Pacific Coast, focuses attention upon the transportation upon 
which this interregional trade depends. 

Further examination of available statistics, supplemented by more general studies, 
carries the inquiry some steps further. The products of agriculture which California 
and the south Pacific Coast export are principally fruits and vegetables grown and 
processed on the Coast, wine, and sugar imported from Hawaii and the Philippines. 
In many cases the California output is a principal source of supply for consumers 
of the entire nation, as well as a source of purchasing power for the state itself. The 
variety of identifiable articles is large, but oranges, grapes, lettuce, canned fruit, dried 
fruits and vegetables, sugar, and wine are suggestive names. Westbound, the prin- 
cipal movements are of steel and manufactures of steel, including automobiles and 
trucks, and machinery. Clothing and dry goods, beverages, tin articles, wine, and 
canned vegetables are among the remaining imports. Westbound shipments include 


1 INTERSTATE COMMERCE CoMMISSION, BUREAU OF TRANSPORT Economics AND Statistics, STATEMENT 
No. M-550 (SCS) CaLenpar YEAR 1945. 
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more types of goods than are sent eastward, but the volume of each category is small 
compared to the concentration of outbound movements. 

The Bureau of Economics and Statistics of the Interstate Commerce Commission 
prepared data for use in connection with the Class Rate Investigation,’ based upon 
carrier reports for May 27 and September 23, 1942, which suggest the distribution of 
railroad carloads moving between mountain-Pacific territory and specified territories 
of origin and destination. These figures of exports are not limited to movements 
from the Pacific Coast, but they may be used in the present discussion because the 
production of certain articles and hence their point of origin within mountain-Pacific 
territory may safely be assumed to have been for the most part in the coastal states. 
The following table presents the conclusions which the Bureau of Economics and 
Statistics reached in its report with respect to eastbound shipments: 


TABLE 2 


PERCENTAGE DIsTRIBUTION OF CoMMoDITY CARLOAD SHIPMENTS FROM MOUNTAIN-PacIFIC TERRITORY BY 
TERRITORY OF DESTINATION. May 27 AND SEPTEMBER 23, 1942° 





PERCENTAGE ORIGINATING IN MoUNTAIN-PACIFIC 
TERRITORY AND CONSIGNED TO: 
Article Mountain-| Western Scuth- Canada 
Pacific |/Trunk-Line} western | Southern Official and 
Territory | Territory | Territory | Territory | Territory | Mexico 











CNIS ARUN oo ie:e's hse ss. 5 9.946 13.979 7.020 6.586 50.403 11.559 
Other fresh fruits............ 20.222 14.111 3.556 3.111 54.333 4.667 
Fresh vegetables other than 

WOURKOG) ce sd cb ciecca ss 16.912 17.647 9.375 4,228 44.485 7.353 
Dried fruits and vegetables...| 28.997 17.073 4.065 11.382 32.792 5.691 
Dh ae cae aorseeane 45.238 18.651 5.556 5.952 PEO asses 
IBOVEIARON, 66 ois cvcctssavies 68.116 4.348 2.898 4.348 7.7! re 
SO 5 eae 49.088 7.664 4.197 4.379 See || acess 























A table similar to that just presented and from the same source shows the dis- 
tribution of railroad carloads shipped to mountain-Pacific territory by territory of 
origin. The warning should be repeated that the information here given covers 
more articles than those shipped to the Pacific Coast. The statistics are, nevertheless, 
informative. 

It appears from the data presented to the Interstate Commerce Commission and 
made part of the record in Docket No. 28,300 that from 20 to 54 per cent of a group 
of selected articles which were shipped from mountain-Pacific territory on two days 
in 1942 terminated their movements in official territory, from 4 to 18 per cent in 


? Docket No. 28,300, 262 I.C.C. 447 (1945). 

? INTERSTATE COMMERCE CoMMISSION, BUREAU OF TRANSPORT ECONOMICS AND STATISTICS, TERRITORIAL 
MovEeMENT oF CARLOAD FrEIGHT—-May 27 AND SEPT. 23, 1942 (Exhibit No. 194, Docket No. 28,300, 
Class Rate Investigation) 18 (1943). According to the Interstate Commerce Commission, 65 per cent 
of California citrus fruit shipments, 80 per cent of the deciduous fruit, and 75 per cent of its melons 
and fresh vegetables terminated, in 1945, in official territory. Ex parte No. 162, Increased Railway 
Rates, Fares, and Charges, 1946, and Ex parte No. 148, Increased Railway Rates, Fares, and Charges, 
1942, 266 I.C.C. 537, 563 (1946). 
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TABLE 3 


PERCENTAGE DISTRIBUTION OF COMMODITY CARLOAD SHIPMENTS TO MOUNTAIN-PACIFIC TERRITORY BY 
TERRITORY OF ORIGIN. May 27 AND SEPTEMBER 23, 1942‘ 











PERCENTAGE TERMINATING IN Mountain PactrFic 
TERRITORY ORIGINATING IN: 
Article Mountain- Western South- 
Pacific Trunk-Line western Southern Official 
Territory Territory Territory Territory Territory 

Iron and steel, 5th class...... 13.177 6.946 1.124 3.166 75.587 
Machinery and boilers........ 13.218 6.035 1.149 2.299 77.299 
Autos, trucks, and parts...... 25.516 5.629 1.313 5.253 62.289 
2 a rere 48.621 11.724 345 8.276 31.034 
Fabrics, bagging and bags..... 12.195 4.878 2.439 63.415 17.073 
Manufactures and miscel- et 
laneous, N.0.8............ 47.771 6.560 2.131 4.317 39.221 




















western trunk-line territory, and from 3 to 11 per cent in southern territory. On 
the westbound movements tabulated above, from 39 to 80 per cent originated in 
official and southern territories. Mountain-Pacific territory depended less on official 
territory as a market than does the South for all articles covered by the report of 
the Bureau of Economics and Statistics of the Interstate Commerce Commission in 
1942, but the difference was not striking in the case of products of agriculture, includ- 
ing Pacific Coast specialties referred to in the text; nor did the South draw a sub- 
stantially larger proportion of its imports from official territory than did mountain- 
Pacific buyers when it came to manufactured goods. Currents of trade in both 
instances are attracted by concentrations of population and industry north of the 
Ohio and east of the Mississippi and Missouri rivers; the effect of these relations 
upon rate structures is, however, even greater in the West because of the degree of 
separation between eastern cities and the Pacific Coast. 

What are the peculiarities of the transcontinental rate structure under which ship- 
ments move between the Pacific Coast and eastern points? 

A first peculiarity is certainly that significant transcontinental rates are com- 
modity, and not class, rates. The course which controversy has taken in the discus- 
sion of southern-official tariffs has unduly emphasized class-rate practice, although 
the decision in the Class Rate Investigation of 1939 did refer briefly to commodity 
rates also. But in transcontinental business class rates are admittedly unimportant. 
It is true that class tariffs do quote rates on articles exchanged between the eastern 
and the Pacific states. Such class rates are, however, so high that they are rarely 
used, and then only in special and supplementary ways. 

The following table shows class and commodity rates in force between California 
termini and selected eastern cities before the general revisions authorized in 1945 and 


1946: 


* Bureau oF TRANSPORT EcoNOMIcSs AND STATISTICS, op. cit. supra, Note 3, at 42. 
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TABLE 4 


CoMPARISON OF CLAss AND CoMMODITY RATES BETWEEN CALIFORNIA TERMINI AND EAsTERN PoINTSs OF 
Oricin oF Destination® 
(Rates are in cents per 100 pounds) 

















Point of Origin Class Class Commodity 
Commodity or Destination (Carload) Rate Rate 
EASTBOUND 
ROPUOR creat eee cee see New York 3 438 135 
MRURISORS os casa te oatet s ais.008 New York 3 438 150 
NRE pees iran (0 5.e 8.6 weniis'g 65018 0 98 New York A 317 184 
CONS Bo Cleveland 5 305 96 
WIN INN Soi I oi kee a Wy %s New York 4 372 99 
Dried fruits and vegetables. . . . St. Louis 5 271 121 
LL Teor ene a eae Chicago 5 284 70 
WESTBOUND 

Automobile bodies............ Detroit A 300 176 
Beverages (beer)............. Milwaukee 5 284 99 
Canned vegetables............ Chicago 5 284 88 
RIGUHINE Lo ccseldesh e6ssceees New York 2 528 307 
BIRW OOD sess: 5:6 sos 53600 0s ss Boston : 611 206 
LOLLLE LH Cle SARE Sa air Nashville E 122 75 
PIIEIOIONS fa 6b So sicsee eaee Chicago 5 284 77 
ERIOGL BEMUIONS «5 6is:0 se cists 60s Chicago 5 284. 110 
IIMB 5-56 0k cacee eas tose Detroit 1 578 450 
WWMM gw cia ols e iia Wis ansloreee eee Buffalo 4 363 182 























The difference between class rates and commodity rates in transcontinental move- 
ments is so great that it is obviously uneconomical to use the former when a com- 
modity rate is available. This means that class rates, for most purposes, can be 
neglected. On the other hand, it is true that class rates are important historically, 
and that even today the zone boundaries set in class tariffs are often used in com- 
modity rate construction. These rates cannot, entirely, be ignored. 

A second statement which will throw light upon the transcontinental rate system 
is that through rates are quoted to and from terminal zones upon the Pacific Coast 
and not to and from single terminal cities. The practice of terminal ratemaking is 
of long standing. It is not, however, always understood that the relative position 
of western terminal and intermediate points has been, in the course of time, reversed. 
Originally, western termini were points at which water competition was encoun- 
tered; and the rates to and from termini were usually lower than the rates to and 
from intermediate points. A terminal town had, therefore, an advantage over an 
interior city. Today, the rates to and from intermediate points on transcontinental 
hauls cannot be more, except in special cases, than the terminal rate, but they can 
be less. It may, accordingly, be to the advantage of a city to break away from the 


*Sruart Daccetr and J. P. Carter, THE STRUCTURE OF TRANSCONTINENTAL RaILRoaD RaTEs 29 
(1947). 
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terminal system so as to obtain, independently, lower rates. The present terminal 
area in south Pacific Coast territory includes most shipping points in California when 
class rates are involved. For commodity shipments the zone is broadened to include 
portions of Nevada, Utah, New Mexico, and Arizona. The eastern boundaries of 
the zones vary with the commodities which are moved. 

More important today than the practice of western terminal grouping is the fact 
that eastern points of origin and destination are also grouped in zones, often stretch- 
ing from the Canadian border at the north to the Gulf of Mexico at the south, and 
ranging in breadth from a comparatively narrow band to distances which include 
the greater part of the United States. For citrus shipments, a rate zone of 131 cents 
per hundred pounds included, before the recent revisions, the southeastern states, 
except Florida, and a large portion of the Mississippi River and the Missouri River 
basins, while a 135-cent rate was applied to the Northeast. The variation in charges 
in these sections did not exceed five cents over an extreme distance of two thousand 
miles. In fixing rates on eastbound wine, a single rate of 99 cents per hundred 
pounds was charged, irrespective of distance, to all points east of Salt Lake City 
and the eastern border of California. Zones on westbound shipments are also large. 
Thus for canned goods a rate of 88 cents was until recently applied from the entire 
central portion of the United States, and also from steamship piers at New York, 
Philadelphia, and Baltimore. States in the southeast paid 96 cents, while most or 
all of Virginia, West Virginia, Maryland, Delaware, Pennsylvania, New York, and 
New England paid 102 cents. 

If one were to select any single feature of the transcontinental rate structure by 
which to characterize the whole, this would probably be the practice of zoning. West- 
bound, the practice encourages decentralization of industry in the East to the degree 
in which it places alternative sources of supply upon the same freight-cost level in 
serving the Pacific Coast. This is especially evident in the case of steel. Standard 
group outlines in this instance are distorted in order to establish identical rates from 
Birmingham and from Chicago. Dry goods and clothing tariffs apply the same rate 
from southern as from New England mills, and the canned goods group covers, as 
has been pointed out, the entire central portion of the United States. These are illus- 
trations only, but they call attention to the effects of zoning in equalizing the position 
of competitive producing points. 

Eastbound, the use of zones in the Pacific area has little discernible effect in 
scattering production. But the grouping of points of destination in the central, 
southern, and eastern states is convenient to shippers and carriers for two reasons. 
The first reason is that grouping promotes competition between parallel transconti- 
nental lines by enabling northern routes to supply southern cities and southern routes 
to supply northern cities without encountering the prohibitions of section 4 of the 
Interstate Commerce Act.® The second reason is that the existence of zones simpli- 
fies diversion privileges which shippers have found useful in the routing of their 


* 24 Srar. 380 (1887), as amended, 49 U. S. C. §4 (1940). 
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freight. Both subjects could be developed at some length, but not usefully for the 
subject now in hand. 

Interregional rates between the Pacific Coast and eastern points evidently present 
problems of construction which have not attracted attention in the southern-official 
controversy. It is also clear that some questions which arise in that debate are not 
important in considering transcontinental rates. Shippers on the Pacific Coast are 
little interested in the relation of class to commodity rates and in determining the 
proportion of overhead which should be borne by either category. Such differences 
are insignificant in a system in which 98 per cent of the traffic moves upon a com- 
modity basis. They are, likewise, only slightly concerned with problems of transition 
between classification territories, because most tariffs which they use quote through 
rates from origin to destination, and in these tariffs the addition to the total rate 
is small for movements in the eastern and southern states. Pacific Coast and southern 
shippers and consumers are, however, all interested in the level of rates and in their 
progression with distance. Any discussion of western rates must take these matters 
into account. 

Characteristically in the transcontinental rate structure, eastbound commodity 
rates rise rapidly after shipments leave California during the first eight or nine 
hundred miles; after this, goods pass over a series of broad rate plateaus at suc- 
cessively higher levels until they reach a maximum elevation, varying with the 
commodity, beyond which no further increase occurs. In the case of sugar the 
rate from Crockett, California, to Chicago is actually less than that to some destina- 
tions west of the Mississippi River because of water competition, principally from 
Gulf cities. The details of profiles upon westbound movements are not available to 
the author, but from Chicago west the pattern is not too different from that which 
prevails eastbound. 

Speaking still of eastbound rates, the level of charges on transcontinental ship- 
ments is more responsive to competition than to cost. Eastbound rates are low for 
the longer distances, in spite of the fact that movements consist mostly of perish- 
ables. They are low because of the importance of the traffic to the railroads, the 
elaborate organization of producers, market competition, and the general under- 
standing that a high level of charges will reduce eastern sales. 

Westbound transcontinental movements are principally of manufactured goods 
from official classification territory. Discussion of their levels is difficult, because of 
the great variety of shipments. It is clear, however, that local rates on the Pacific 
Coast are low—even lower, for instance, than rates for short distances (200 to 300 
miles) out of Chicago. This is because of active motor-truck competition over an 
excellent highway system. Water competition between San Francisco and Los 
Angeles and between both cities and destinations in the Northwest contributes to 
the control of local charges. On middle-distance hauls, the rates are not particularly 
low except in special cases; but, at least, a recent survey based upon samples indicates 
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that the meeting points of eastbound and westbound rates on manufactured goods 
are not far from the geographical centers of the routes involved. 

The following parties are concerned with transcontinental rates: 

First, there are the consumers upon the Pacific Coast; 

Second, there is a western farming community. This, to a greater degree than 
such communities in some other areas, is dependent upon outside markets; 

Third, there is a commercial and distributing interest which has long served as 
an intermediary between East and West; 

Fourth, there is a manufacturing organization, already considerable and anxious 
to expand; 

Fifth, there are transportation agencies—rail, motor, and water—which should 
be developed or which, in any event, should be maintained, although the relative 
importance of these agencies may vary from time to time; 

Sixth, there are distributors, producers, and consumers in other states. These 
have a legitimate interest in California and a right to be considered in any policy 
which the National Government may be asked to approve. 

These are the people to be served. The general question is how to set up a railroad 
rate system which will best accommodate them all. There should be agreement 
upon details if possible and, in any event, upon principles which should be applied. 
Let us arrange our discussion, for a while, around some principles and policies which 
are discussed. 

How far shall transcontinental carriers adjust their rates to the necessities of 
shippers who seek to sell in eastern markets? It may be assumed that eastern con- 
sumers approve this practice. Generally speaking, Californians also desire as low 
rates on eastbound movements as can be obtained, although they have sometimes 
objected in particular cases. Thus in Rickert Rice Mills, Inc. v. Abilene & Southern 
Railway,’ millers in Arkansas, Louisiana, and Texas asked for reductions in the 
rates on rough rice from California; but opposing California interests objected to 
rates which would enable eastern millers to buy California rice in competition with 
millers in California. This is certainly an exception, for California growers and 
producers generally wish eastbound rates to be low, if this is possible, for the suff- 
cient reason that low rates are likely to enlarge sales and to increase growers’ net 
returns, both by increasing consumption and by displacing other sources of supply. 

It may be, nevertheless, that shippers of California products eastbound will be 
forced, during the next few years, to oppose increases in transcontinental rates rather 
than to demand decreases, and this for several reasons. 

One minor reason is that public attention has been directed to the advantages, 
real or alleged, of mileage rates. Shippers are conscious that legislation has been 
introduced into Congress calling for class and commodity scales to be universally 
applied in all parts of the United States. They doubt if such scales will be suited 
to their needs. Certainly, ordinary scales would price Pacific Coast commodities out 


of eastern markets. 


7 248 LC.C. 427 (1942). 
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In addition to the threat of legislation, there is a tendency in public discussion 
to emphasize the extra cost of railroad transportation in western territory and there 
is at least a chance that this may affect transcontinental rates. 

Studies by the Board of Investigation and Research conclude that the full dis- 
tributed costs of carrying railroad carload freight for three hundred miles are higher 
in mountain-Pacific than in any other of the freight rate territories except New 
England, for loads of twenty-five tons (box cars) and thirty tons (gondola and 
hopper cars).° Similar comparisons for hauls of 100, 300, and 500 miles in the Class 
Rate Investigation report of 1945, based on computations for 1939, showed higher full 
distributed costs in western territory (southwestern, western trunk-line, mountain- 
Pacific, northern Illinois and southern Missouri) than in any other part of the United 
States, although out-of-pocket costs based upon actual average loading were lower 
than in the East, including New England? 

Comparisons of this sort may form the basis of an attack upon the present 
moderate scale of eastbound rates.’° The attack, when it is made, will be supported 
by groups in the South and East which compete with California products, and by 
intercoastal and Mississippi River carriers. This, together with other influences 
which may affect eastbound rates, causes California shippers some concern. 

How far shall transcontinental carriers adjust their rates so as to encourage the 
growth of domestic industry upon the Pacific Coast? This is a type of problem which 
has caused most controversy in the South. 

For the encouragement of local manufacturing industry one or both of two 
things are necessary. It is important to create and maintain a favorable relationship 
between rates on finished products from California manufacturing centers to markets 
on the Pacific Coast and in the mountain states, and rates on similar products from 
eastern points to these same destinations. The relationship should, probably, be one 
of preference and not only of equality because of certain advantages upon which 
eastern manufacturers can depend. It is important, too, to secure a favorable rela- 
tionship between the rates on raw or slightly processed materials and those on highly 
processed imports. If such relationships can be safeguarded, western manufactures 
will be able to develop at more than a normal rate. 

The present adjustment of railroad charges, while not obviously burdensome to 
the local western manufacturer, can probably be improved for the purposes men- 
tioned in the preceding paragraph. Complaint is made, for example, of transit 


S INTERSTATE COMMERCE COMMISSION, BoARD OF INVESTIGATION AND RESEARCH, REPORT ON INTER- 
TERRITORIAL FREIGHT Rates, 1943, H. R. Doc. No. 303, 78th Cong., 1st Sess. 257 (1943). 

® Class Rate Investigation, 1939, 262 I.C.C. 447, 576-577 (1945). 

© The particular comparisons referred to in the text are probably impertinent because they are based 
upon too short an average haul. Not only this, but elevations and low densities of traffic which trans- 
continental railroads encounter do not certainly raise costs or, at least, do not increase them as much 
as the casual observer might suppose. Elevation itself is not an obstacle to transport, but only the cost 
of attaining elevation; and low density need not imply imperfect utilization of facilities or be reflected in 
high cost if the railroad which handles the traffic is built upon a scale appropriate to the volume of 
traffic which it actually secures. These conditions generally characterize transcontinental movements. 
They reduce the cost of railroad operation, as western interests hope to show. 
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arrangements which bring Birmingham steel into Arizona at effective rates consider- 
ably below the charges published for traffic originating at Birmingham. The details 
of these practices, as developed in hearings before the Temporary National Economic 
Committee in 1939, make interesting reading. It was apparently possible at the 
time of the hearings for a Birmingham steel manufacturer who desired to sell fabri- 
cated steel at Phoenix, Arizona, to buy steel in Birmingham at the Chicago price, 
with stipulation that the steel so bought should originate at a Chicago mill. The 
material so acquired could be shipped from Chicago to Phoenix via Birmingham, 
with the privilege of fabrication in transit at Birmingham. Having obtained pos- 
session, the Birmingham mill could process the imported steel or an equivalent 
amount of local steel, and could then forward the completed article to Phoenix at 
the remaining portion of the through rate from Chicago to Phoenix. This remain- 
ing portion would be substantially less than the published rate for a consignment of 
the same commodity produced at Birmingham from steel originating at that point 
without transit substitution. Los Angeles complained that, in consequence, a Bir- 
mingham fabricator twenty-two hundred miles from Phoenix could deliver his 
product in the latter city at a total landed cost of $267.75, whereas the cost to a Los 
Angeles fabricator, 395 miles away, would be $308.50." 

The transit situation, in its effect upon Los Angeles and Birmingham, may be 
regarded as an abuse of a current practice which is producing unexpected results. 
The opposition to the introduction of processed goods into Pacific Coast markets is 
not limited to instances of this sort. 

In Soya Bean Meal to Pacific Coast Ports? a case which will be referred to later 
in another connection, producers and distributors of cottonseed meal and cake in 
California, Arizona, and New Mexico objected to rate reductions on soya meal cake 
from points of origin in the Middle West. 

Likewise, in Hormel & Company v. Atchison, Topeka and Santa Fe Railway,” 
Pacific Coast handlers opposed reductions in transcontinental rates on fresh pork and 
packinghouse products. This dispute illustrates the interest which California proc- 
essors take in the relationship between railroad charges on raw products and those 
on processed goods. California obtains her cattle and sheep from nearby sources, but 
her slaughtering industry depends for something like half of its supply of hogs upon 
importations from the Middle West. Whether these animals will arrive alive or in 
pieces depends upon the comparative rates upon hogs, on the one hand, and upon 
fresh meats and packinghouse products on the other. If rates on live hogs are low 
and rates on products are high, then animals will be slaughtered upon the Pacific 
Coast. If the relationship is reversed, Pacific Coast handlers will meet severe compe- 
tition. It appears that the relation between hog rates and product rates was, until 
1945, distinctly favorable to California. To take one illustration, the rate on fresh 


"1 Hearings before the Temporary National Economic Committee, Part 20, 76th Cong., 2d Sess. 


10916-10917 (1939). 
12 515 I.C.C. 291 (1936), 225 I.C.C. 51 (1937), 231 I.C.C. 411 (1939). 


8 363 L.C.C. 9 (1945). 
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meat from Omaha to Los Angeles was about 249 per cent, and that on packinghouse 
products was 191.7 per cent, of the rate on hogs; whereas from Omaha to New York 
the percentages were 136 and 99.7. Packers in the Midwest asserted that they were 
being frozen out of the California market. The Commission agreed that traffic was 
not moving freely, due to the high level of the rates which were assailed. For this 
and other reasons, the Interstate Commerce Commission reduced rates on fresh meats 
and packinghouse products. The old rates from Omaha to Los Angeles had been 
249 and 197.5 cents; the new rates between the same two points were made 156 
and 130. The decision was highly distasteful to the Pacific Coast.’ 

Probably the most important problem in California in which transcontinental 
rates on manufactured goods play a part is that in which the rates on steel and 
products of steel are involved. We have already seen that, in the exchanges between 
California and the East, the largest import into California consists of manufactures 
and miscellaneous commodities. Within this category a principal movement or 
group of movements consists of steel and of products made of steel. 


The greatest volume of shipments comes in by water, but Interstate Commerce 
Commission figures show a large balance of tons by railroad terminating in Cali- 
fornia as compared with tonnage originating in that state. 


In spite of heavy imports, a considerable local steel industry grew up in Cali- 
fornia before World War II, largely based upon scrap and imported sheets, plates, 
bars, pipe, and other semi-processed raw material. During World War II this in- 
dustry greatly expanded in the West, principally at Geneva, Utah, and at Fontana, 
California, and local supplies of iron ore and coal were developed for its use. 
Whether this new expansion will maintain itself will depend principally upon its 
ability to dominate the local market to the exclusion or partial exclusion of eastern 
imports and, in the second place, upon the possibility of developing steel exports 
either to other countries or to other parts of the United States. In realizing its oppor- 
tunities California must depend, in part, upon adequate railroad service and upon 
favorable railroad rates. Favorable, in this sense, means that rail rates on steel prod- 
ucts must be relatively low outbound and that corresponding rates on westbound 
movements must be relatively high. Similar difficulties have been experienced by 
manufacturing industries in other parts of the country. The peculiarity of the Cali- 
fornia situation is that the demand is for the stabilization of an existing industry, not 
for the creation of something new. 

There is a third question to be considered in discussing transcontinental railroad 

** Hormel & Co. v. Atchison, T. & S. F. Ry., 263 I.C.C. 9, 50, 57, 58, 63 (1945). 

2©° Complainants in the Hormel case compared westbound rates on fresh meats and packinghouse 
products with eastbound rates on fresh fruits and vegetables. In reply to a contention that low rates on 
fruits and vegetables from the Pacific Coast to the Midwest were depressed because of market com- 
petition to aid the Pacific Coast in marketing its surplus crops in the East, complainants stated that mid- 
western meats and packinghouse products were also subject to market competition, that there was a 
surplus of those products in the Midwest, and that midwestern meat shippers were just as much entitled 


to the benefits of competition of this kind as were California fruit growers. Hormel & Co. v. Atchison, 
T. & S. F. Ry., cited supra, note 14, at 51. 
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rates: should the railroad rate structure between East and West be shaped to meet 
the needs of intercoastal and Mississippi River water lines? Historically, of course, 
the relation of transcontinental rail and water carriage has been competitive, and 
recent controversies show that pressure still exists. The pressure of water competi- 
tion upon the rates of western railroad carriers is felt in three ways. 

In the first place, coastwise water movements along the Pacific Coast limit the 
amounts which railroad lines can charge between south coast ports such as San 
Francisco or Los Angeles and cities on the Columbia River and Puget Sound. This 
traffic is not, strictly speaking, interritorial, but it is interesting to observe that the 
Interstate Commerce Commission accepts the fact of water carriage in the coastal 
area as a sufficient reason for exempting the railroads along the coast, with stated 
limitations, from the prescriptions of section 4.1® 

In the second place, rail carriers have to deal, in transcontinental traffic to and 
from the Middle West, with competition from a combined barge-ocean or rail-barge- 
ocean route, using the facilities of the Mississippi River and of steamships plying 
between Gulf ports and the Pacific Coast. This competition is important. 

In Wire Rods Westbound to Pacific Coast," the record showed that the joint rail- 
barge-ocean rate from Chicago to San Francisco was $14.83 per ton as compared 
with a straight rail charge of $22.85. The water service was inferior, but not notably 
so. In spite of the opposition of certain intercoastal water carriers and of New 
Orleans, the railroad obtained permission to quote a rate of $14.30. 

In Soya Bean Meal to Pacific Coast Ports,}® rail carriers were permitted to reduce 
their rates from 76.5 to 60 cents. The water rate by rail-barge-ocean from Illinois 
was 55 cents—a rate fixed by competition with shipments from the Orient. Rail 
rates to points intermediate between Illinois and the Pacific Coast were not changed 
by this decision except when combinations on the ports resulted in lowered charges. 
Permission for relief from section 4 was granted in spite of the opposition of pro- 
ducers and distributors of cottonseed cake and meal in California, and the Southwest. 

In Sugar from California to Chicago, rail carriers were authorized to reduce 
rates to meet the competition of the ocean-barge route between the Pacific Coast and 
Chicago. Because of this competition all-rail shipments from San Francisco Bay 
points to destinations in the Middle West, including Chicago, had fallen from 
109,370 tons in 1929 to 32,803 tons in 1933, while all-water or water-and-rail business 
had increased from 37,147 tons to 137,291 tons. The maximum all-water charge 
from San Francisco via New Orleans to Chicago was 54.99 cents. Rail rates to Chi- 
cago were 65 cents. Rail carriers offered to reduce their rates to 48 cents (minimum 
80,000 pounds) and 53 cents (minimum 60,000 pounds). The Interstate Commerce 
Commission authorized rates of 60 and 65 cents, with permission to lower to 50 


16 Pacific Coast Fourth Section Applications, 129 I.C.C. 3 (1927), 165 I.C.C. 373 (1930), 190 I.C.C. 
273 (1932). 

7214 LCC. 561 (1936). 

48215 I.C.C. 291 (1936), 225 I.C.C. 51 (1937), 231 L.C.C. 411 (1939). 

19 511 LC.C. 239 (1935). 
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cents if water rates should be still further reduced. Carriers were released from the 
limitations of section 4. 

The third type of water competition to which transcontinental rail carriers have 
been subject is that supplied by the intercoastal lines. This is, for traffic between the 
Atlantic and Pacific seaboards, the most effective water opposition which railroad 
lines encounter, and it is also the best-known. Estimates made in 1944 are to the 
effect that railroads carry only 45 per cent of the total business between the Pacific 
Coast and ports in Atlantic and Gulf states; almost all of the remainder moves by 
water. General familiarity with the rivalry between intercoastal and railroad lines 
makes it possible to pass this subject with two references. 

In the Southern Pacific Transcontinental Cases the Southern Pacific Railroad 
proposed reductions on a list of eastbound and westbound commodities over the 
Sunset-Gulf route which averaged 44 per cent. Westbound, the reductions included 
a shrinkage in the rates on iron and steel bars from 109 cents to 42.5 cents; on 
canned goods from 106 cents to 57.5 cents; and on chocolate from 160 cents to 113 
cents. Eastbound, the rate on beans was lowered from 105 cents to 56 cents, and 
that on canneds goods from 105 cents to 52.5 cents. These reductions were intended 
to reestablish a rail movement which, to and from California terminals, had de- 
clined from a total of 2,732 tons in 1925 to 924 tons in 1928. Reductions were not 
to apply to intermediate points. The proposals were not, however, approved. 

Attention may also be called to Transcontinental Westbound Automobile Rates* 
because, in this case, the railroads proposed a general formula governing the relation 
of transcontinental and intermediate rates on the assumption that relief from sec- 
tion 4 could be obtained. The rates in force on automobiles from groups C and D 
to California ports were, when the case was brought, $4.65 and $4.50. The carriers 
proposed to reduce these rates to $3.82 or even, in some contingencies, to a consider- 
ably lower level. They then suggested that rates to western points intermediate to 
California terminals should be constructed by adding to the rate for the nearest 
terminal 75 per cent of the lowest interstate rate from such terminal to the inter- 
mediate destination, with rates to terminals actually in effect before the case was 
brought to be observed as maxima. The rail-water rates from interior manufactur- 
ing points to the California ports were constructed by combining the rail rate to 
the Atlantic seaboard and the proportional steamship rates from the Atlantic ports 
by way of the Panama Canal to the Pacific Coast. The proposed rail rates to Cali- 
fornia ports were obtained by adding to this sum an amount of thirty cents to offset 
port and terminal charges, insurance, other expenses incidental to handling by rail, 
and the recognized superior value of all-rail over rail-and-water service. The Inter- 
state Commerce Commission did not approve the application, so that the proposed 
relationships were not set up. 

Rail and water carriers have always competed, but at the present moment they 


9° 182 I.C.C. 770 (1932). 
#2 209 L.C.C. 549 (1935). 
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would be glad to modify the intensity of transcontinental competition for the reason 
that railroads and water lines alike feel the need of higher rates. As a matter of 
fact, the water lines are taking the initiative in proposing that the level of trans- 
continental rail rates be changed. This is because of wage and price increases and 
the uncertainties of future traffic. It will be recalled that railroads requested author- 
ity to increase their charges throughout the United States in 1946, and that they 
received permission to do so in Ex parte 162.7" At the moment, the United States 
Maritime Commission, which is about to withdraw from its emergency operation of 
coastwise and intercoastal lines, has become convinced that private water carriers will 
not be able to cover costs after its withdrawal without an increase in shipping rates, 
and that a condition of this increase will be a reworking of railroad tariffs. The 
Maritime Commission has persuaded the Interstate Commerce Commission to under- 
take a comprehensive investigation of railroad rates, which are alleged to be so 
depressed as to prevent shipping lines from operating profitably without government 
support. The railroads seem willing to accommodate the water lines generally, 
if not in detail, but on condition that the relation of rail and water rates remains 
unchanged and on the further condition that increases will not jeopardize transcon- 
tinental movements by the encouragement of other sources of supply. The limita- 
tions are not acceptable to the water lines, and an order fixing minimum rail rates 
is desired. 

Water carriers have not yet opened their case before the Interstate Commerce 
Commission, but there is little doubt that it will include several propositions. 

The first of these will be that the Interstate Commerce Commission should 
modify a rail rate structure which, in intercoastal and coastal commerce, makes water 
transport impossible. 

This contention is based upon the preamble to the Interstate Commerce Act as 
amended in 1940. The language of this preamble permits the argument that the 
present transcontinental rate structure does not “foster sound economic conditions in 
transportation” because it threatens to eliminate a low-cost carrier, that the structure 
constitutes an “unfair or destructive competitive practice,” and that transcontinental 
rates interfere with the end of “developing, coordinating, and preserving a national 
transportation system by water, highway and rail, as well as other means, adequate 
to meet the needs of the commerce of the United States, of the Postal Service, and 
of the national defense.”** The language quoted may be interpreted to mean that 
the Interstate Commerce Commission should, when necessary, cause railroad rates to 
be raised to a level which will enable water lines to participate in traffic between the 
Pacific and Atlantic coasts. 

The argument on the other side is that the Interstate Commerce Act directs the 
Commission to foster both rail and water transportation. It contains no mandate 
that common carriers by water are to be accorded preferential treatment.** The 


92 264 I.C.C. 695 (1946), 266 I.C.C. 537 (1946). 
28 54 Stat. 899 (1940), 49 U. S. C., note preceding §1 (1940). 
** Soya Bean Meal to Pacific Coast Ports, 225 I.C.C. 51, 57 (1937). 
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Interstate Commerce Commission, it is said, may not require one carrier or group 
of carriers to maintain rates for the purpose of protecting the traffic of others? 
This view is reinforced by reference to sections 15a, 216(i) and 307(f) of the Inter- 
state Commerce Act, which direct the Commission, in fixing rates, to “give due 
consideration, among other factors, to the effect of rates upon the movement of 
traffic by the carrier or carriers for which the rates are prescribed.”2* Land carriers 
point out that it is permissible for railroads to meet water competition?” and assert 
that reduction of rates does not constitute an unfair or destructive competitive 
practice,”* although the Commission may step in, in extreme cases2® These ob- 
servations suggest, though they do not fully describe, a line of discussion that will 
probably appear. 

A second contention of the water carriers is that transcontinental railroad rates, 
or some of them, are exceptionally low because of past conditions of water compe- 
tition. The argument is that water competition is no longer effective and that water- 
depressed rail rates should, accordingly, be raised. It is true that the Interstate Com- 
merce Act forbids rail carriers to increase their charges under such circumstances,*° but 
it has been held that this prohibition must be construed in the light of other sections 
of the Act.3? 

There seems to be no real legal difficulty which should prevent rail carriers from 
raising present rates. It is not so clear that they can be compelled to do so unless 
the low rates produce a discrimination forbidden by sections 2, 3, or 4 of the Inter- 
state Commerce Act®** or unless they are unreasonable under other sections of the law. 

This leads us to the insistence by water carriers that transcontinental rail rates 
are unreasonably low. In elaborating this argument the shipping lines presented a 
formula to the Interstate Commerce Commission in January, 1947, based upon the 
assumption that reasonable transcontinental rates today are the rates approved by 
the Commission in 1945, increased by an allowance for special conditions in mountain- 
Pacific territory and by allowances for subsequent increases in wages and material 
costs. Unfortunately, the calculations and the more obvious criticisms must be rel- 
egated to a note below.** We may hazard the opinion, however, that the Commission 

9* Seatrain Lines, Inc. v. Akron, C. & Y. Ry., 243 I.C.C. 199, 214 (1940). 

36 48 SraT. 220 (1933), as amended, 49 U. S. C. §15(a) (1940); 49 Strat. 560 (1935), as amended, 
49 U. S. C. §316(i) (1940); 54 Stat. 938 (1940), 49 U. S. C. §907(f) (1940). See Chicago, B. & Q. 
R.R. v. United States, 60 F. Supp. 580 (E. D. Ky. 1945) ; 

*T Grain and Grain Products to Florida, 197 I.C.C. 441 (1933); Glass from Southwestern Points to 
Mobile, Ala., 246 I.C.C. 315 (1941). 

28 Rubber Products between Southern & Ohio Points, 41 M.C.C. 93 (1942). 

2° Morgain Forwarding Co., Pick Up and Storage, 258 I.C.C. 771 (1944). 

*° 36 Srar. 548 (1940), 49 U. S. C. $4, par. 2 (1940). 

*1In the Matter of Reopening Fourth Section Applications, 40 I.C.C. 35, 40 (1916). 

#224 Strat. 379 (1887), as amended, 49 U. S. C. §2 (1940); 24 Strat. 380 (1887), as amended, 49 
U. S. C. §3 (1940); 24 Star. 380 (1887), as amended, 49 U. S. C. §4 (1940). ; 

** The shipping lines reasoned that the class scale prescribed by the Interstate Commerce Commission 
in the Class Rate Investigation, 262 1.C.C. 447, 766 (1945), should be accepted as a statement of 
“reasonable” rates at the time the Commission’s decision was handed down. Starting with this basic 


scale, the following operations were proposed: 
1. The basic class scale of 1945 should be extended beyond its limit of 2500 miles to whatever 
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will not be much impressed by this or by any other formula, but that it will give 
general consideration to the cost of transcontinental movements in order to deter- 
mine the “compensatory” character of the rates which are involved. Once the Com- 
mission has embarked upon this inquiry, the case is likely to follow familiar lines. 
The simplest position is that railroad rates are “non-compensatory” when they do 
not cover “over-all” or “fully distributed” costs. More elaborately, and because it 
is not certain that the transcontinental rate structure can be asked to bear such costs, 
it may be argued that transcontinental rates do not provide revenue to meet (a) full 
operating costs, exclusive of a fair return on the fair value of railroad property, or 
(b) added costs, or the difference between total period costs when a given shipment 
is undertaken and total costs without that shipment. 

It should be possible, in the approaching proceedings, to obtain some fair judg- 
ment as to what transcontinental rail costs in the various categories may be. It 
should be possible also—and this will be interesting—to ascertain whether inter- 
coastal water carriers or railroad lines now operate at the lower cost, due allowance 
being made for differences in quality of service. The past assumption has been that 
the water lines are cheaper, but it is by no means certain that this is still the case. A 
recognized procedure, when the foregoing facts have been ascertained, would be to 
fix minimum rates for the low-cost carrier sufficient to cover fully distributed costs 
and to permit the other carrier to meet this minimum so long as its added costs are 
provided by the price. This would settle the question as between the rail and water 
carriers involved, although the water carriers have less flexibility than the railroads 
and might find it difficult to operate if they were declared to be the more expensive 
agency. It would not, however, satisfy shippers, and it might easily disrupt patterns 
of charges which are of considerable importance to producers and consumers in the 
United States. 





distances might be necessary in transcontinental rate-making; 

2. The basic scale, so extended, should be increased by 124% per cent for such portions of the trans- 
continental haul as lay within mountain-Pacific territory (1200 miles); 

3. The amended scale should be further increased by 22% per cent on the authority of the Inter- 
state Commerce Commission’s decision in Ex parte No. 162, Increased Railway Rates, Fares, and Charges, 
266 I.C.C. 537 (1946); 

4. Commodity rates should be derived from the perfected class scale by consideration of the approved 
relationships between class and commodity charges; 

5. The Commission should prescribe the commodity rates so calculated as minima below which rail- 
roads should not be permitted to go. 

There are obvious objections to the formula just described. For one thing, the proposal would 
eliminate the broad groups which are now a characteristic of transcontinental railroad rates and would 
disturb existing competitive relations to which eastern and western shippers have adjusted themselves, 
with effects upon the flow of traffic which can hardly be foreseen. A second weakness in the plan is that 
it assumes a similarity between the costs of transcontinental hauls and the general costs of movement 
in mountain-Pacific territory which has not been established and probably cannot be established. Again, 
the proposal undertakes to ascertain and to use approved relationships between class and commodity 
rates. It is true that the Interstate Commerce Commission has referred to such relationships in consider- 
ing rates upon specific commodities; but these relationships are not fixed for all commodities; they vary 
with differing lengths of haul and operating conditions, and they are, of course, affected by competition. 
It is hardly possible to determine the level or form of particularized commodity rate structures by assim- 
ilation with a general class-rate structure. The Commission is highly unlikely to attempt this practice 
at so late a date. 
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The preceding discussion makes it evident enough that interregional structures 
are not erected solely for the entertainment of persons in southern and official classi- 
fication territories. These structures create problems in the Far West as in the Far 
East, and one set of complexities may be as hard to disentangle as the other. Cer- 
tainly the West is interested in interregional rates, because railroad rates condition 
exchange between the Pacific Coast and other areas, and exchange with other terri- 
tories permits specialization, raises the level of productivity, and improves the stand- 
ard of living of the inhabitants. 

California differs from the states south of the Ohio and Potomac in that the 
average income of her inhabitants is high. In 1945 this income was $1,480 per 
capita, contrasted with an average of $761 in the Southeast and a low of $556 in 
Mississippi, and exceeded only by the per capita income of $1,595 reported for the 
state of New York. Nor was this the outcome of the war, for as far back as 1929 the 
California per capita income was still greater than that in any other state or district 
except New York, New Jersey, and the District of Columbia. This high per capita 
income is the result of many causes, but it is evidence that the specialized com- 
mercial agriculture of the state has yielded, on the whole, a profitable return. 

The transcontinental rate system was devised to bring the products of California 
agriculture to market in competition with other sources of supply: hence the low 
rates on long hauls, the extensive grouping, the diversion privileges, and the other 
features which the present article has discussed. The test of this structure has been 
its ability, along with other factors, to produce the results described. There has 
been no dispute with reference to the technique of crossing territorial boundaries, 
for most trancontinental rates have been through rates to destination. There has 
been no demand for “destination” bases of rate making, because local rates in Cali- 
fornia have compared favorably with those in eastern states. And, until recent years, 
there has been no critical comparison of eastbound and westbound rates, nor any 
desire to change the fundamental structure of the state’s economy, except for normal 
ambitions of local industry to take advantage of the purchasing power of the state. 
The chief rate controversies on the Pacific Coast, on the contrary, have grown out of 
the desire of interior producing areas to share in the advantages provided by the 
favorable location of the Pacific termini. This does not mean that the rate structure 
has been ideal, but only that disputes have for the most part dealt with adjustments 
and corrections. 

The interterritorial rate problem which now confronts California is no longer, 
however, one of detail. It arises out of several facts or tendencies. One of these is a 
rising level of transport costs, first felt by the carriers and then reflected in the level 
of transport rates. An increase in eastbound rates, and especially a percentage in- 
crease, affects remote areas of supply such as California more than it does areas 
which are near the market which they serve. This is why Florida supported a per- 
centage increase in railroad rates in 1946 while other interests favored a flat increase 
or an increase subject to a maximum. The Interstate Commerce Commission then 
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recognized the difficulties of the Pacific Coast by introducing maxima to limit rate 
advances on some, though not on all, commodities. Increased railroad charges are 
normally shifted to some extent, and are borne, in varying degrees, by carriers, pro- 
ducers, and consumers of the goods. Some impairment of the position of California 
has, nevertheless, occurred. 

A second fact which threatens to affect California arises out of changes in the 
intercoastal shipping situation. It is not yet possible to predict how far the cost of 
maintaining a domestic merchant marine will be imposed on the producers and 
consumers of the Pacific Coast. To the extent that it is so imposed, the balance of 
California production will be disturbed. 

These two circumstances relate, most importantly, to California agriculture. 
Meanwhile, a postwar employment condition has appeared in the West which lends 
urgency to the question of industrial development mentioned in the earlier discus- 
sion of railroad rates. This condition was not caused by transport deficiencies and 
cannot, perhaps, be cured by readjustment of tariff charges; but it is certain that the 
transcontinental rate structure is involved. To summarize the situation briefly, more 
than a million and a half people migrated to California after 1940. These migrants, 
along with large imports of capital, made possible a dramatic enlargement of west- 
ern shipbuilding and aircraft industries, although not all migrants were employed 
in those industries. The building of aircraft and of ships fell off when the war 
closed. California now finds herself overequipped and overstaffed in the manufac- 
turing field. While some of the new supply of men and material can be employed 
in agriculture and service, it does not seem likely that immediate unemployment 
can be prevented unless industry is enlarged. There is an echo here of diffi- 
culties which confront the South, although the timing and the fundamental situa- 
tion are not the same. Hitherto, in considering manufactures and railroad rates 
on manufactures, it has been possible to argue reasonably that low westbound rates 
on manufactures tend to increase the real income of coastal communities by reducing 
the total cost at which processed articles can be obtained. They are, therefore, gen- 
erally desirable. But this is now contrasted with the fact that low westbound rates 
encourage importations which interfere with domestic industry and so prevent the 
utilization of surpluses which cannot otherwise be employed. This strengthens the 
position of local manufacturers, who assert that the sum of transport costs to all 
markets which local industry can reasonably expect to reach should in principle be 
no greater than the sum of transport costs payable by outside competitors. When 
production costs are relatively high, local manufacturers even ask for an equalization 
of advantage by manipulation of the rate. 

California manufacturers are no more and no less idealistic than manufacturers 
elsewhere. As in the Old South, the best conditions for them are those which most 
increase their sales. But from a more general point of view, opportunities for the 
rapid growth of manufactures in California appear to be of the following sorts: 


** Ex parte No. 162, Increased Railway Rates, Fares, and Charges, 1946, 264 I.C.C. 695 (1946). 
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The first opportunity lies in the supply of local needs for goods and services which 
have always been locally produced. The importance of this opportunity may be 
suggested by the estimate made earlier in this paper that over 75 per cent of the 
efforts of the labor force in California were occupied, in 1940, in satisfying its own 
requirements. This outlet does not require that California producers shall exclude 
eastern manufacturers from access to local markets. 

The second opportunity will be found in the specialization and improvement of 
certain types of manufactures so that these, as well as specified agricultural products, 
may form part of the exports from the state. In as much as the bulk of prewar 
exports was disposed of in the Mississippi Valley or at points east, this chance, if 
realized, will require an increase in long distance hauls, eastbound. If new markets, 
as in the Orient, can be found, the goods selected for export will be different from 
those which prewar conditions would suggest. 

A third opportunity will be, to a degree, a mixture of the preceding two. If 
transportation and production conditions justify the practice, a larger proportion 
of the exchanges between California and other regions may take place between 
California and other mountain-Pacific states, thus reducing the total volume of 
transport and changing the character of California exports. 

Still another possibility will be the substitution of local production for manufac- 
tures which have previously been imported from the East in exchange for agricultural 
exports. To the extent that this occurs, the outbound movements of agricultural 
commodities from California may be expected to be reduced. 

For completeness, a fifth alternative may be mentioned. If the surplus labor 
and capital not engaged in self-maintenance in California are supplied with material 
and otherwise supported by imports, if their products are exported from the state, 
and if the difference in values between imports and exports is used for investment 
in other areas, then this surplus can function without effect upon the economy of 
the Pacific Coast. 

Assuming a balanced economy and relatively stable rates on products of agricul- 
ture, it would seem that an increase in westbound rates on manufactures would tend 
to reduce the volume of westbound shipments and so occasion, in the long run, 
either a reduction in eastbound exports, an outward movement of capital, or an 
accumulation of purchasing power which might be expected to be reflected in an 
increase in the price level in the state. Ultimately a new balance would be reached, 
presumably less favorable than the old. 

If we assume an unbalanced economy, with an excess of labor and capital which 
is unemployed, the effect of low westbound rates might be to make industrial em- 
ployment of at least a portion of the surplus labor and capital highly difficult. High 
westbound rates, on the contrary, would permit new capital and labor to be turned 
directly to the production of articles formerly imported. If the rates were prohibitive, 
the complete replacement of imports by domestic production would not be impos- 
sible to achieve. A corollary would be the cessation of exports, for goods would 
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hardly be continuously exported from the territory when nothing was received in 
exchange. In the long run this would be desirable if the productivity of labor and 
capital in the isolated area, taking account of reductions in over-all costs of transport 
following isolation, were greater than before interregional shipments were cut off. 
It would be undesirable if this assumption should not represent the facts. 

The importance of this type of analysis lies in the conclusion that a solution of 
the interregional rate problem, in so far as the Pacific Coast is concerned, requires a 
preliminary consideration of the organization of industry and agriculture which is 
most appropriate in the Far West. There is, actually, no reason to suppose that the 
ideal adjustment will be one which maximizes industry in this area any more than 
that it will be an adjustment which maximizes agriculture, while it is clear that simple 
equalization of western rate levels with charges in other parts of the country will 
lead nowhere, without regard to the effects which such an equalization will produce. 
The problem is highly complicated, and can best be summarized in the statement 
that interregional rates which discriminate against the Pacific Coast are rates which 
dislocate arrangements that are desirable from the point of view of the Pacific area. 
Only when the optimum organization of industry and agriculture has been deter- 
mined can the best plan of rate charges be worked out. A reasonable assumption 
is that arrangements which facilitate interterritorial exchange will improve the qual- 
ity of production and raise standards of living in the West; but it is logically possible 
that restrictions upon interchange, at some times and places, .may lead to a superior 
result. A reasonable assumption, also, is that the optimum development of the Pacific 
Coast will contribute to the prosperity of other sections, although here, too, conflicts 
may exist. The relations of regions in the United States are cooperative as well as 
competitive, so that all may benefit in the long run from policies that strengthen the 
individual elements which, together, form a completed whole. 

These remarks grow out of a study of transcontinental rates. They are, perhaps, 
pertinent to the treatment of interterritorial rates generally, wherever an interregional 


problem may appear. 

















A NATIONAL TRANSPORTATION POLICY 


Rosert R. Younc* 


I 


The National Transportation Policy is expressed in the Federal statutes, prin- 
cipally the Interstate Commerce Act and the several supplementary acts among 
which should be mentioned the Railway Labor Act, the Bankruptcy Act, the Panama 
Canal Act, and the Clayton Antitrust Act. The Civil Aeronautics Act applies to 
transportation by air. These Federal statutes embrace the policy of the Congress 
affecting transportation. The policy so defined must conform to the antitrust laws 
except in those instances where relief is given as in section 5(11) of the Interstate 
Commerce Act. 

The framework of the existing policy is the result of an evolutionary process. 
Congress has frequently amended the statutes. Many of these amendments have 
wrought far-reaching changes in the principles of regulation and the powers of the 
Commission. The Transportation Act of 1920 and the Transportation Act of 1940 
both changed the regulatory process affecting the railroads. Appropriations by 
Congress for aid in highway construction, for the development of inland waterways, 
or for construction of airports may seriously affect the welfare of the railroads or 
other carriers. Those acts of Congress which provide such subsidies or tax differ- 
entials for any mode of transportation, after its development period is past, may be 
viewed as modifications of the National Transportation Policy or as exceptional 
incidents inconsistent with the policy. Congress is the master of the policy. 

That part of the policy which affects the making of interterritorial freight rates 
and prohibits discrimination is as old as the Interstate Commerce Act. It is the 
duty of every railroad to establish reasonable through routes with other railroads 
and reasonable rates applicable thereto and to establish classifications and regulations. 
Unjust discrimination, undue or unreasonable preference or advantage, or undue 
or unreasonable prejudice or disadvantage, are prohibited. Thus, the law puts these 
duties on the carriers and imposes penalties for violations. Any person may com- 
plain to the Commission; that body has the duty of investigating the complaint 
and the power to prescribe relief. 

Many complaints affecting interterritorial freight rates have been filed with the 
Commission, especially during the last twenty-five years, and the Commission has 
ordered many adjustments. Complaints related in most cases to the rates applicable 
to the movement of manufactured products from the South to the eastern or official 


* Chairman of the Board, the Chesapeake & Ohio Railway Company. The author acknowledges the 
assistance and helpful suggestions given him in the preparation of this article by Messrs. Robert W. 
Purcell, R. S. Marshall, W. H. Wenneman, and James Condren, Jr., of the Chesapeake & Ohio staff. 

224 Stat. 380 (1887), as amended, 49 U. S. C. §5(11) (1940). 
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territory. Upon its own motion, the Interstate Commerce Commission finally insti- 
tuted a general investigation of existing class rate and classifications in 1939. In 
May, 1945, after long hearings, the Commission entered an order requiring the estab- 
lishment of a uniform level of class rates and classifications throughout the entire 
United States east of the Rocky Mountains. Since it would take several more 
years to complete the required revisions, the Commission sought to give some meas- 
ure of temporary relief by entering an interim order which reduced class rates by 
ten per cent in the South and West and interterritorially, and increased class rates 
within the East by the same percentage.” This order was enjoined on petition of 
several northern states and a large number of western railroads, but was upheld 
by the United States Supreme Court in May, 1947, after two years of litigation.* 
Slow motion appears to be the current strategy of those whose interests are contrary 
to the adjustment of rates. 

Our transportation statutes provide penalties for violations of the law but intend 
that such violations shall not occur. The primary duty of dealing fairly with the 
public is imposed on the carriers. Good business policy demands that the patron 
shall be well and faithfully served. Progressive business institutions recognize that 
the customer is always right. The fact that so many complaints were filed and so 
many rate adjustments were ordered by the Commission, in the past two or three 
decades, strongly indicates that the railroads were not alive to the needs of com- 
merce. They seem to have failed to adjust their prices to the developing require- 
ments of their customers. 

Common sense and business judgment support the presumption that complaints 
about rate discrimination arise from conditions that can be corrected with mutual 
benefit to the railroads and the public. There must have been underlying reasons 
for the chronic condition complained of by business interests in the South and the 
West. In view of the known relationships and close control exercised by the New 
York bankers over the railroads of those regions and over the industries in the 
East, the initiated can guess one underlying reason why rates were kept high in the 
South and West. The hidden cartel could protect the industries which the bankers 
already controlled in the East and attract new ones to that territory rather than to 
the South and the West. The ensuing pattern did not need to take the form of 
raising rates in the South and the West but could content itself with fostering 
reductions in the eastern rate structure as against lack of action elsewhere. It was 
to the interest of the New York bankers to promote and maintain any rate differen- 
tial which resulted in favor of the East. In this aura of monopolistic intent, the 
presumption naturally arises that the controlling group was not concerned with 
developing rates appropriately adapted to the needs of commerce and industry except 
in the East. It is not surprising that recently the remedies provided by the antitrust 
laws have had to be invoked in rate matters rather than those available in the Inter- 
state Commerce Act. 


* Class Rate Investigation, 1939, 262 I.C.C. 447 (1945). 
* Sce the Foreworp to this symposium. [Ed. 
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The general administration of this National Transportation Policy affecting car- 
riers other than air carriers is delegated to the Interstate Commerce Commission. 
Certain duties and responsibilities for initial action are imposed on the railroads, and 
steps they take are generally subject to the review of the Commission. 

In the Transportation Act of 1940, the Congress summarized National Trans- 
portation Policy as follows: 


To provide for fair and impartial regulation of all modes of transportation subject to the 
provisions of this act, so administered as to recognize and preserve the inherent advantages 
of each; to promote safe, adequate, economical, and efficient service and foster sound eco- 
nomic conditions in transportation and among the several carriers; to encourage the estab- 
lishment and maintenance of reasonable charges for transportation services, without unjust 
discriminations, undue preferences or advantages, or unfair or destructive competitive 
practices; . . . all to the end of developing, coordinating, and preserving a national trans- 
portation system by water, highway, and rail, as well as other means, adequate to mect 
the needs of the commerce of the United States, of the Postal Service, and of the national 
defense.* 


Notably, the Congress did not cease with a statement of the end to be attained. It 
further provided that all the provisions of the Interstate Commerce Act shall be 
administered and enforced with a view to carrying out this declaration of policy. 

The Interstate Commerce Commission, sad to report, reaches a sixtieth birthday 
this year with its principal ward highly unprepared to meet the new transportation 
day of 1947. It is likewise a tragic commentary on the effective exercise of the Com- 
mission’s powers and duties through sixty long years that, at this late date, a sym- 
posium can still be organized by Law anp Contemporary ProsieMs on interterri- 
torial freight rate discrimination. This paper does not propose to present or discuss 
all our thoughts on the National Transportation Policy but to single out for analysis 
certain factors which nurture rate discrimination and to reveal why and how they 
do it. 

All railroad problems, whether they be those today concerning rates and rate- 
making, banker-controlled railroad policies, inadequate financial return, the emer- 
gence and importance of aviation, or the inequities of subsidy and taxation, call for 
thoughtful but decisive action. At such time, little can be gained by bemoaning the 
past and it is axiomatically fatal to follow the time-honored railroad practice of liv- 
ing in it. Progressive thought in the railroad industry does not belabor the Inter- 
state Commerce Commission in these critical days to deter it but to awaken it to a 
proper exercise of its designated powers and activation of its assigned policy. 


II 


Hovering in the background of the charges and denials of interterritorial freight- 
rate discrimination is the small clique of eastern bankers that has dominated the 
railroad industry since its earliest days without a dollar of permanent ownership. 
Defenders of the status quo, it is natural that they would exert their financial power 


“54 Star. 899, 49 U. S. C., note preceding §1 (1940). 
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to oppose expansion of industry in the South and West that would be detrimental 
to the long-established, banker-and-trustee-controlled industries of the North. Their 
plan for monopoly was the artificial protection of vested interests in one section of 
the country at the expense of the people as a whole. Control of the railroads brought 
large collateral advantages to the bankers in such forms as lucrative emoluments 
from financing services, stock transferships, paying agencies and trusteeships, power 
over vast amounts of bank deposits, and control over purchasing, salaries, jobs, fees 
for insurance, legal services, advertising, and auditing. 

Even the depression of the Thirties, which forced into bankruptcy most of the 
ill-nurtured railroads of the South and West, could not dislodge the power of this 
ruling clique. It met the crisis head-on. This little group of bankers, with their 
nominees, through lightning change of costume, emerged as protective committees 
for the security holders to reorganize the railroads and relaunch them in sound 
condition. One of their new garbs was the voting trust. This odious device usurped 
the voting rights of the stockholders and vested complete control of the railroad, its 
directors, and its officers in the hands of trustees. When the Congress wrote legisla- 
tion planning to abolish abusive power and privilege inherent in the offices of execu- 
tives and directors,° it overlooked the fact that the voting trustee was their absolute 
master in the case of the bankrupt carrier. 

The Interstate Commerce Commission, which has the duty to supply the daily 
ration of the carriers and maintain their health in normal times, should not likewise 
be charged with making the plan of rehabilitation after it has permitted a break- 
down. The Commission is a bi-partisan body of eleven men appointed by the 
President and charged with the preservation of a sound transportation system. Al- 
though the term of each is seven years, tenure can be extended by reappointment for 
life. This naturally makes the Commissioners eager for continuance in office and 
keenly responsive to the influence of pressure groups. 

The labor and shipping groups are well organized and outspoken in stating their 
demands to the Commission. The railroad security holders are not. A policy of 
liberal wages and negligible rates on the part of the Government can quiet labor 
and shippers but is of scant benefit to security holders. The two-pronged attack of 
labor and shippers brought on many railroad reorganizations which wiped out 
interest-paying debt and dividend-paying stock. 

With the Interstate Commerce Commission’s approval, the New York group 
swept away the property rights of the investor in exchange for voting trusts. The 
forfeiture which took place did not merely shift title from an equity holder to a 
creditor as in the case of a farm or home foreclosure. The senior holder was also 
scaled down in order that voting stocks might be received in exchange for non-voting 
bonds. 

No doubt Wall Street was surprised at the eagnerness with which Washington 
joined the scheme. The bankers were to continue in even tighter control than pre- 


5 Securities Exchange Act, 48 Strat. 881 (1934), 15 U. S. C. §78a et seq. (1940). 
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viously. Old stockholders were to disappear. The new ones created through the 
drastic dilution of bonded debt were to have no voice in the management of the 
company. This complete disenfranchisement of the owner was to occur even if the 
bondholders reduced or sold their holdings before the reorganization was completed, 
as has been done in many cases. Thus in the Thirties, 37 of our 135 Class I rail- 
roads, representing 25 per cent of total railroad mileage, went into bankruptcy. 
Many of these companies are still there after ten, twelve, and fifteen years in spite 
of the fact that they are now in a stronger cash and physical condition than many 
solvent carriers. 

When a bill® to provide for a voluntary modification of the financial structure of 
railroads was introduced in Congress early in 1946 the following background of the 
problem was presented: 


The bill enables railroad companies to adjust their financial affairs quickly, econom- 
ically, and on a business basis. . . . 

The existing law, section 77, was enacted in 1933 . . . in the belief that it would help 
railroads to correct their financial affairs. It was found to do the opposite. It has placed 
in the hands of Government officials extraordinary power. . . : 

(1) to demolish every part of the financial and corporate structures of those railroads; 

(2) to plan in every respect the financial and corporate future of those railroads; 

(3) to pick men to control those railroads; and 

(4) to decree the forfeiture of $244 billion of investments. 

The present bill puts an end to every one of those powers and restores the operation of 
railroads to their managements. . . .” 


The bill passed both houses by an overwhelming vote in the closing days of the 
last session only to be vetoed by the President. True, the President said he be- 
lieved the next Congress could formulate a better bill. This was small consolation 
to the victims who had fought an uphill fight for nine long years and were quite 
content with the bill as passed by Congress. The pressure of other matters may 
smother sentiment for a new bill in the present Congress and the President made no 
promises to urge such a bill. He likewise did not call upon the courts, the Interstate 
Commerce Commission, and other parties in interest to suspend progress of pending 
reorganization plans in spite of the following warning from the Senate Committee: 


The problem is pressing because if something is not done—and done quickly—two 
great wrongs which cannot be righted subsequently will have been carried to fruition: 

(a) the savings of hundreds of thousands of American families will have been irrev- 
ocably wiped out (in fact, $850,000,000° of such investments already have been wiped out 
beyond recall); and 

(b) an additional large part of the Nation’s railroads will fall under control of a half 
dozen powerful New York financial institutions. . . . 

®S. 1253, 79th Cong., 2d Sess. (1946). 

7 Sen. Rep. No. 1170 on S. 1253, 79th Cong., 2d Sess. 1-2 (1946). 

8 U. S. Cope, ConcrEsstonaL Service, 79th Cong., 2d Sess. 1713-1714 (1946). See Insurance Group 
Committee v. Denver & R. G. W. R.R., 67 S. Ct. 583, 589 (1947). 

® The amount was 1,080 million dollars at the time of the President’s veto. Since then, it has been 
increased by 188 million dollars. 
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*, aii are taking place, or are contemplated, that have no basis in equity or moral 
right. 

The monopolization of railroad policy by this banker-Government alliance can 
be further shown over and over through the pattern of uniform action which it 
fostered. First there was the campaign of opposition to competitive bidding for 
railroad securities. When this plan was advocated, it appeared as though there were 
only two railroads in the country: one controlled by the Alleghany Corporation and 
the other by the House of Morgan. The Association of American Railroads appeared 
before the Commission representing all the railroads except the Chesapeake & Ohio 
Lines and urged that the bankers be kept in their position of preference. Such 
intervention of management against security holders was a gross violation of 
obligation. 

Then again, about V-J Day a meeting was held in Washington by the railroads 
operating sleeping cars. They agreed to petition the District Court at Philadelphia 
for two years’ delay in its decree in the Pullman antitrust case’’ for no apparent 
reason other than to enable the Pullman monopoly to enjoy two more years of high 
traffic earnings with old equipment. The nation’s sleeping car plant had long since 
passed obsolescence and could not be rejuvenated for years. Its nearly seven thou- 
sand cars averaged about twenty-two years in age. If the railroads had an effective 
sales organization and up-to-date methods of promotion to tap the rail travel poten- 
tial, they would need fourteen thousand new sleeping cars. If the railroads were 
then to keep pace with all modern improvements as developed, an annual replace- 
ment rate of about two thousand sleeping cars a year would be necessary. Yet, 
subsequent litigation brought rejection of offers for the Pullman business by inde- 
pendent, progressive bidders and a mere transfer of the old type of management to 
a railroad pool’*—such is the power and luck of monopoly. 

The pattern was also demonstrated by actions of the voting trustees of most of 
the bankrupt railroads. It took such forms as the hoarding of cash in favored banks 
and the failure to extinguish debt at a discount by open-market purchase. 

Nowhere was there deviation from the monopoly pattern. Air conditioning in 
day coaches was discouraged by illegal agreements. Such lack of interest in modern- 
ization was a natural result of the failure to encourage competition in the manu- 
facture of new equipment. A principal reason why we have not scratched the sur- 
face of the railroad travel potential has been the lack of attractive equipment and 
services. Railroad passenger traffic must comprise (1) speed, (2) frequency, (3) 
price, and (4) comfort and attractiveness, plus merchandising. 

Probably the most patent indication of our monopoly pattern was presented by 
the complaint, filed by the Department of Justice in 1944 against the Western Asso- 
ciation of Railway Executives (whose top committee meetings were held in Wall 


2° Sen. Rep. No. 1170, cited supra, note 7, at 6-7. 
*2 United States v. Pullman Co., 64 F. Supp. 108 (D. C. Pa. 1945), aff'd by equally divided court, 
67 S. Ct. 1078 (1947). 


32 Ibid. 
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Street) and others,’* alleging that their railroads had under written agreement, 
entered into in 1932, agreed (among other things) : 

(a) to impose upon shippers in the Western District freight rates which are higher 
than those fixed by defendants and their co-conspirators for comparable service to shippers 
in the Eastern District; ... 

(g) to deprive shippers of perishable products of competitive transportation rates and 
services by holding cars of perishables shipped from the Western District upon side or 
spur tracks in order to delay their delivery at eastern destinations; . . 

(1) to disconnect and place out of operation aircooling equipment on cars coming from 
connecting railroads which had installed such equipment; 

(m) to prohibit the installation and provision of various recreational facilities, including 
mection pictures and radios, upon trains operated by defendant railroads; 

(n) to refrain from solicitation of certain types of low-rate passenger traffic; 

(o) to eliminate competition by restricting the individual railroad’s right to advertise 
and solicit business. 


Early in 1947, the Chesapeake & Ohio group of railroads withdrew from the Asso- 
ciation of American Railroads in protest against some of the Association’s practices. 
Subsequent to their resignation from the Association, our railroads have actively sup- 
ported the formation of a new organization to represent the public, railroad security 
holders, railroad labor, railroad management, and financial institutions, as well as 
individuals interested in the progressive development of the American railroads. 
Named the Federation for Railway Progress, it will campaign actively for new 
equipment and improved services, for a balanced wage and rate structure, for pro- 
gressive management, and for return of free enterprise to railroads. 

The purpose of reviewing these monopolistic practices has been to show the 
reason why change in the present transportation structure is opposed by persons who 
control the destinies of the railroads today. So long as their emoluments continue 
and the Wall Street bankers succeed in perpetuating themselves in the industry, 
there is little likelihood of eliminating the inequities of which the shippers in the 
South and West complain. There must be an end to such combinations which 
restrain transportation services required by the law and the public interest. 


III 


The railroads receive an inadequate return on their investments and because of 
this are in constant danger, as they have insufficient reserves in the event of a busi- 
ness recession. They must, therefore, oppose rate reductions until legal discrimination 
is found to exist. Therefore, so long as general revenues from all sources are too 
low, we may not expect voluntary elimination of rates which are claimed to be 
unreasonable or discriminatory. 

It is the aim of the National Transportation Policy, established in 1940, to set 
reasonable charges for transportation services with a view to developing, coordinating, 
and preserving our national transportation system. The Commission is directed to 
give proper consideration to the effect of rates on the movement of traffic; to the 
48 United States v. Asscciaticn of American Railrcads, 4 F. R. D. 510 (D. C. Nebr. 1945). 
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public need of adequate and efficient transportation service at the lowest cost con- 
sistent with the rendering of such service; and to the need of revenues adequate to 
permit the carriers under honest, economical, and efficient management to provide 
such service. 

In determining the need of revenues sufficient to enable the carriers to provide 
adequate and efficient transportation service, one simple test which the Commission 
can apply is the relation of net railway operating income to the needs of the carriers 
for fixed charges and net income large enough to maintain credit. The need for 
Commission action would appear beyond question when the earnings of many im- 
portant carriers are not enough to cover fixed charges. Another test, which in 1920 
was prescribed by the Congress and has since been applied by the Commission, is 
the adequacy of the rate of return on the value of the property. 

In April, 1946, carriers applied to the Commission for rate increases estimated 
to yield about 19 per cent in increased revenues. The Commission allowed certain 
small increases effective July 1, 1946.'* Finally in December, it raised the July in- 
creases to 17.6 per cent and made them effective as of January 1, 1947."> In a report 
issued in February, 1947, the Commission stated that the net railway operating 
income for the year 1946 was 3.16 per cent of the approximate value of the railroads 
for rate-making purposes as set by the Commission as of January 1, 1945. How- 
ever, when adjustment was made to eliminate unusual items from the 1946 income, 
consisting chiefly of about 170 million dollars in carry-back tax credits, the report 
stated that the net railway operating income was lowered to only 2.29 per cent of the 
valuation as of January 1, 1945.'® 

In the matter of the freight rate increases sought in 1946, the Commission made 
its first report in July and stated that the full amount of the increases proposed by 
the carriers, as an emergency measure, had not been shown to be reasonable and 
just. Accordingly, the Commission allowed an increase of only about six per cent 
in July, but it was able to see the need of this increase being raised to 17.6 per cent 
just six months later. The failure or refusal of the Commission to make effective 
July 1 the rate increases which it authorized as of January 1, 1947, undoubtedly had 
a far-reaching adverse effect upon the financial condition, the credit, and the services 
of the rail carriers. 

Interesting contrasts can be discovered by comparing the financial condition of the 
railroads with other industries which the public interest has compelled the Govern- 
ment to regulate. From 1929 through 1945, the electric power and gas, and the tele- 
phone and telegraph industries, both regulated monopolies, earned an average of 
more than five per cent on net worth—on the book value of preferred and common 
stock plus surplus. During these same years, the railroads earned an average of only 
a little more than 2.5 per cent on their net worth. 


‘4 Ex parte 148 and 162, Increased Railway Rates, Fares, and Charges, 264 I.C.C. 695 (1946). 

*5 Ex parte 148 and 162, Increased Railway Rates, Fares, and Charges, 266 I.C.C. 537 (1946). 

16 INTERSTATE COMMERCE COMMISSION, BUREAU OF TRANSPORT ECONOMICS AND STAaTIsTICcs, MONTHLY 
CoMMENT ON TRANSPORTATION Statistics 4 (Feb. 13, 1947). ; 
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The railroad industry is not a monopoly but its rates and services are subject to 
review and regulation by the Government. What then is the reason for the unbal- 
anced rate of return which exists as between these three industries? The prime fac- 
tor is the dilatory and unrealistic process by which railroad rate regulation in relation 
to return on investment is determined and administered by the Commission. Too 
lengthy delays may determine at once whether the railroad industry will operate 
profitably or not. A rate of return on investment for an entire industry of only 
about 2.5 per cent is bound to be fatal to some of its members. 

In amending the Interstate Commerce Act of 1920, the Congress certainly never 
intended that the return on the money invested should fall to a point where the 
national transportation system should be so weakened that the Government would 
have to take over and operate the railroads. Yet road after road has been forced into 
costly bankruptcy or trusteeship in the last fifteen years. It is most likely that with 
such a possibility in mind the Congress specifically set forth in the Act of 1920 that 
5.5 to 6 per cent constitutes a fair and reasonable industry-wide return on the value 
of the property. 

The property, material, and supplies of the railroads represented an investment 
of 20.5 billion dollars in 1920. The following year the railroads collected 5.5 billion 
dollars in revenues. After paying operating expenses and taxes, 601 million dollars 
of net railway operating income remained, or a return of 2.9 per cent on investment. 
During the twenty-five following years, the 20.5 billion dollar investment was in- 
creased to about 28 billion dollars. From this greater industry, the owners had 
reason to expect more work and larger returns. 

In 1946 the industry did perform by far more work than in 1921. The railroads 
hauled go per cent more freight and carried 80 per cent more passengers. Revenues, 
however, were only 38 per cent greater despite the added investment and the handling 
of nearly twice as much traffic. Net railway operating income amounted to 619 
million dollars in 1946 compared with 601 million dollars in 1921, or a return of 2.2 
per cent on investment in 1946 against 2.9 per cent in the earlier year. In addition, 
over one-fourth of the net railway operating income reported for 1946 consisted of 
non-recurring tax credits. Asa result, the railroad security holders’ investment dollar 
really earned only 1.6 per cent in 1946 in spite of the heavy traffic carried. For the 
railroads to be restored as vital revenue-producing properties, a much more realistic 
rate of return is required. 

IV 

Competitive factors, always part of the practical aspect of rate-making, will have 
to be given even greater weight in the future. Consideration of these factors is a 
natural deterrent to uniformity in the railroad rate structure. Thus, the problem of 
removing discriminations which may be found will be further complicated by the 
fact that the Interstate Commerce Commission is no longer the absolute czar of 
transportation affairs in the United States. The fledgling airline industry of ten 
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years ago has, through the speed of war developments and the magnitude of war 
expenditures, quickly reached maturity and become an important component of our 
national transportation system. The Commission has absolutely no control over 
airline affairs nor the impact of airline affairs on the railroads or the other modes of 
transportation. 

About go per cent of our inland transportation needs, both passenger and freight, 
were serviced by the railroads prior to 1920. Since that date there has been a re- 
newed use of the inland and coastwise waterway system, together with increased 
utilization of the intercoastal waterway system through the Panama Canal, the pas- 
senger automobile, truck, bus, pipe line, and airplane. By 1940, the railroad portion 
of total commercial ton-miles in the United States, excluding substantial coastwise 
and intercoastal traffic, was reduced to 62 per cent. The railroad share of total pas- 
senger miles, excluding phenomenal private automobile traffic, was by coincidence 
down to about the same percentage. The nature and characteristics of coastwise, 
intercoastal, and passenger automobile traffic make it statistically unwise to include 
data on these media in the computation of total commercial traffic used for 1940. 
Were this possible, reduction in the railroad share of freight traffic would have been 
greater and of passenger traffic much greater. Just as the transportation problem 
today is no longer a railroad problem, no longer can it be assumed by the Interstate 
Commerce Commission and the Congress that railroad affairs “will straighten out 
somehow,” because the virtual traffic monopoly of the railroads is definitely past. 

The original Interstate Commerce Act of 1887 applied only to the railroads. 
Later, pipe line common carriers were made subject to regulation by the Interstate 
Commerce Commission."7 From 1935 to 1942, the jurisdiction of the Commission 
was gradually extended to cover interstate operations of trucks and busses, domestic 
water carriers, and freight forwarders.'® In 1938, the air carriers, however, were 
made subject to a new and separate regulatory body which is now known as the 
Civil Aeronautics Board.’® 

The declaration of National Transportation Policy contained in the Transporta- 
tion Act of 1940, and quoted at the beginning of this article, appears to be deficient 
in at least one respect, in that it sidesteps the existence of the separately stated policy 
and separate regulatory body for aviation established by the Civil Aeronautics Act 
of 1938. The declaration of policy for air carriers appears in Title I, section 2 of this 
latter Act: 

In the exercise and performance of its powers and duties under this Chapter, the 
Board shall consider the following, among other things, as being in the public interest, and 
in accordance with the public convenience and necessity— 

(a) The encouragement and development of an air-transportation system properly 
adapted to the present and future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national defense; 


17 94 Stat. 379 (1887), as amended, 49 U. S. C. §1(1) (1940). 

18 49 Stat. 543 (1935), 49 U. S. C. §301 et seq. (1940); 54 STAT. 929, 49 U. S. C. §gor ef seq. 
(1940); 56 Stat. 284 (1942), 49 U.S. C. A. §1oo1 et seg. (Supp. 1946). 

19 52 Stat. 973 (1938), as amended, 49 U. S. C. §4o1 ef seq. (1940). 
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(b) The regulation of air transportation in such manner as to recognize and preserve 
the inherent advantages of, assure the highest degree of safety in, and foster sound eco- 
nomic conditions in, such transportation, and to improve the relations between, and 
coordinate transportation by, air carriers; 

(c) The promotion of adequate, economical, and efficient service by air carriers at 
reasonable charges, without unjust discrimination, undue preferences or advantages, or 
unfair or destructive competitive practices; 

(d) Competition to the extent necessary to assure the sound development of an air- 
transportation system properly adapted to the needs of the foreign and domestic commerce 
of the United States, of the Postal Service, and of the national defense; 

(e) The regulation of air commerce in such manner as to best promote its develop- 
ment and safety; and 

(£) The encouragement and development of civil aeronautics.?° 

A study of the policy passages of the Civil Aeronautics Act of 1938 and the 
Transportation Act of 1940 reveals general similarities. The statement of policy 
contained in the Civil Aeronautics Act, however, is unique for two reasons. In the 
first place, it directs the Civil Aeronautics Board (originally designated the Author- 
ity in the Act) to foster the development of air transportation, without any mention 
of consideration being given to the effect of such air development on the other forms 
of transportation. In the second place, it directs the Board not only to regulate air 
transportation but to encourage and promote its growth. No such emphasis on 
promotion is contained in the statutes with regard to the carriers under jurisdiction 
of the Interstate Commerce Commission, although the Commission is generally 
directed to foster sound economic conditions among the several carriers “all to the 
end of developing, coordinating, and preserving a national transportation system by 
water, highway, and rail as well as other means.” The phrase “as well as other 
means” should be noted. If it were meant to cover air transportation, it is far too 
vague to have any legal or practical effect. 

The upshot of these two inconsistent statements of National Transportation 
Policy is that we have the Civil Aeronautics Board required to consider the develop- 
ment of aviation alone, and the Interstate Commerce Commission ordered to develop 
a complete national transportation system when it has no authority over air, which 
is now not only a principal component of such a system but the fastest developing 
one. 

Infancy is an outmoded plea for the airlines today because they have long since 
grown beards and gone off to fight our wars admirably. In the summer of 1946, 
air passenger travel attained a rate of 7.5 billion passenger-miles per year, and air 
passenger revenues in August of that year amounted to 75 per cent of the railroad 
passenger revenue in Pullman cars. But when the Civil Aeronautics Act became 
law in 1938, air transportation was still on a small scale and the Congress was 
anxious to promote this new, high-speed medium in every possible way. With that 
in view, civil air carriers were singled out for Governmental financial aid far ex- 
ceeding that ever enjoyed by any other American public utility or industry. The 
20 52 Stat. 980 (1938), 49 U. S. C. §402 (1940). 
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key public-aid provision, which appears in Title IV, section 406(b) of the Act, reads, 
with italics supplied, as follows: 

In determining the rate in each case, the Board shall take into consideration, among 
other factors, the condition that such air carriers may hold and operate under certificates 
authorizing the carriage of mail only by providing necessary and adequate facilities and 
service for the transportation of mail; such standards respecting the character and quality 
of service to be rendered by air carriers as may be prescribed by or pursuant to law; and 
the need of each such air carrier for compensation for the transportation of mail sufficient 
to insure the performance of such service, and, together with all other revenue of the air 
carrier, to enable such air carrier under honest, economical, and efficient management, to 
maintain and continue the development of air transportation to the extent and of the 
character and quality required for the commerce of the United States, the Postal Service, 


and the national defense.” 


Rigid interpretation of this provision practically insures the solvency of every 
certificated airline which carries the United States mail. The provisions appear man- 
datory. The Board is required to set air mail pay at a level which, together with 
all other income, will maintain the carrier in business and provide revenues adequate 
to attract new capital as needed. This necessarily means a level which will yield 
a profit. If the Board errs therefore in fixing an air mail pay rate for the future 
which is too low, and a carrier consequently encounters financial difficulties, the 
carrier can go back to the Board for more mail pay. Upon proof of these facts 
and a showing that management of the carrier has been honest, economical and 
efficient, the Board seems compelled to grant increases for retroactive application. 
When the railroads must face this type of spoon-fed competition from “Baby Avia- 
tion,” the least the Interstate Commerce Commission can do is to act speedily on 
their requests for increased passenger and freight rates designed to minimize immi- 
nent losses. Airlines recently received approval of an industry-wide passenger fare 
increase from the Civil Aeronautics Board in a few days. 

Vv 

Related to the inadequacy of the railroad revenues and the increased importance 
of competitive factors, notably those concerning air transportation, are the unbal- 
anced subsidy and taxation policies of the Government in regard to the various 
modes of transportation. The over-all income of the railroads is thus effectively 
limited. This policy again creates a normal reaction on the part of railroad man- 
agements to oppose reduction of specific rates. The inequities worked through 
public subsidies and tax differentials form a principal virus threatening the health 
of our national transportation system today. While the nature and extent of public 
aid is invariably a complicated and controversial question, this does not mean that 
reasonable indications of it cannot be ascertained. All forms of transportation, except 
pipe lines, have received public assistance at some time in their history although 
there has been considerable variance in the kind and amounts. 


21 52 Stat. 998 (1938), 49 U. S. C. §486 (1940). 
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Public aids to the railroads entirely benefited a common carrier system. Aids to 
the highways, waterways, and airways have benefited commercial users, but the 
facilities developed were also available for non-commercial use. The degrees to 
which the latter was true necessitate allocations of the total aid. This requires acts 
of judgment and accordingly lays the foundation for dispute. 

Fortunately, one of the subjects on which the temporary Board of Investigation 
and Research, created by the Transportation Act of 1940, made a report was Public 
Aids to Domestic Transportation. This report was issued in September, 1944, 
just as the Board expired, and contained much valuable information. There was 
also an earlier, but less meritorious, report, entitled Public Aids to Transportation, 
issued by the Federal Coordinator in 1940.2* Both of these studies have supplied 
material for the discussion which follows. 

Land grants, chiefly in the West and South, constituted the principal form of 
public aid to the railroads and were made to facilitate construction of lines in un- 
settled territories. The Board of Investigation and Research found that total land 
granted amounted to about 179 million acres, of which 73 per cent was contributed 
by the Federal Government and 27 per cent by nine individual states. Present 
Federal land-grant mileage is about 17,500, or approximately seven per cent of the 
total miles of railroad lines in the United States. The lands, largely conferred be- 
tween 1850 and 1870, varied greatly in quality and potential value. 

The value of this aid is a highly debated question. The Federal Coordinator 
concluded that the total net aid amounted to 1,443 million dollars, but this figure 
was based on intricate calculations much too inclusive and much broader than land- 
grant aids, the principal medium of railroad subsidy. The Board of Investigation 
and Research arrived at a figure of 495 million dollars for land-grant aid and the 
Bureau of Railway Economics at one of 148 million dollars. Disagreement in these 
two latter estimates centers largely around whether the amount of aid in monetary 
terms is properly measured by the net value which the railroads realized from the 
lands or by the value of the lands at the time of grant. 

Regardless of the true figure, this aid to the railroads is generally held to have 
been a sound public investment because the beneficiary railroads agreed to rate 
reductions on mail, Government property, and Federal and military personnel. Com- 
peting railroads, which did not receive land grants, voluntarily equalized their rates 
with the land-grant roads in order to receive their share of the Government traffic. 
Coverage of the exemption was reduced to military freight and personnel in 1940."* 
The exemption was finally entirely abolished in October, 1946.7* As of the end of 
1945, calculations by the Bureau of Railway Economics indicated the savings to the 
Government were already well over one billion dollars. 


22 BoarD OF INVESTIGATION AND RESEARCH, Pusiic Atps To Domestic Transportation, H. R. Doc. 
No. 452, 79th Cong., 1st Sess. (1945). 

23, S. OrFicE oF FEDERAL COORDINATOR OF TRANSPORTATION, PusLic AIps TO TRANSPORTATION 
(1940). 
z 54 Stat. 954 (1940), 49 U. S. C. A. §65 (Supp. 1946). 

59 Stat. 606 (1946), 49 U. S.C. A. §65 (Supp. 1946). 
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An examination of the subsidy record for the railroads reveals therefore that 
historically they did not all finance their own way, but where this is true the debt 
has been repaid for the greater part. In addition, the railroads own and maintain 
their own rights of way and structures, which account for about 70 per cent of their 
investment, and pay ad valorem taxes on this property. Only the pipe lines pay 
similar taxes. Moreover, these taxes paid by the railroads are devoted to general 
governmental purposes—even to the extent of participating in subsidy contributions 
to their competitors. 

Turning to public aids to highway transportation, the Board of Investigation 
and Research found an aggregate expenditure of 41 billion dollars by Federal and 
state agencies for highways, roads, and streets for the period 1921 through 1940. Of 
this total, about 15 billion dollars was spent on primary highways. Secondary roads 
accounted for another 13 billion dollars; town and city streets for a like amount. 
About 1931, Federal participation in the highway program increased sharply until 
it amounted to 36 per cent of total expenditures in 1938. 

The extent to which highways have become financially self-sustaining has had 
varied interpretations. The Federal Coordinator’s report of 1940 concluded that 
“motor vehicle users as a class have paid their way since 1927.” The Board of Inves- 
tigation and Research stated in 1944 that “a comparison of costs and road-use pay- 
ments shows that in recent years the general class of motor vehicle users has 
contributed amounts fully adequate to meet an equitable share of the total annual 
economic costs of roads and streets.” While the two reports are in accord that motor 
vehicles now generally pay a little more than their fair share of highway costs, the 
studies are not in agreement in one important respect. 

The Federal Coordinator stated that the users of private automobiles (87 per 
cent of all motor vehicles in 1940) fell slightly short of paying their full share of 
highway costs and that the deficiency was met by overpayments from trucks and 
busses. The Board of Investigation and Research report, on the other hand, found 
four years later that the private automobiles pay more than their fair share and that 
most of the larger vehicles pay less. 

A tabulation in the Board of Investigation and Research report of annual costs 
of all highways, roads, and streets chargeable to privately owned motor vehicles, 
compared with state and local highway user revenues, by types of vehicles, for the 
year 1940, was very revealing. It showed the average charge for all vehicles (auto- 
mobiles, busses, and trucks) was $37.62 per vehicle for highway costs. Contributions 
in gasoline taxes and registration amounted to $39.82, or an excess payment of $2.20. 
The breakdown of the vehicles by individual classes, however, indicated that about 
the only class of vehicle which made an overpayment was the private passenger 
automobile, charged with $28.13 and contributing $33.31, or an excess of $5.18. The 
intercity busses, for example, were charged with $1,045.24 and paid only $765.57. 
Non-farm trucks with capacity of five tons cr more were charged with $362.28 and 
paid only $260.62. Combinaticn trucks (tractors with trailers) were charged with 








ae ae a a 


== tes 0 lati lC (ih rl 














A Nationar Transportation Pouicy 635 


$702.08 and paid only $429.15. Professor William J. Cunningham, writing in the 
Harvard Business Review last fall, concluded on analysis of these data in the tabula- 
tion of the Board of Investigation and Research that “the figures indicate that the 
busses and trucks competitive with railroads were subsidized, and that the subsidy 
was paid by the private automobiles.””¢ 

On the taxation side, the payments made by highway users in gasoline taxes, 
registration fees, drivers’ licenses, and the like may not be clearly regarded as tax- 
ation. They are really charges for the use of publicly owned highways. Collections 
from these sources do not go into funds for the general expenses of government but 
are earmarked for highway construction, maintenance, policing, and other such 
expenses which bring a direct benefit only to the motor carriers. Furthermore, these 
user charges, as paid by the commercial motor carriers operating the heavier vehicles, 
do not compensate the Government fully for maintenance, amortization, and interest 
on the highway investment. 

Even waterway proponents admit that domestic water carriers are subsidized. 
The Board of Investigation and Research found that the Federal Government made 
appropriations for improvements in rivers and harbors of 2,723 million dollars 
through the fiscal year 1940. An additional 443 million dollars was appropriated 
for lighthouses, beacons, and buoys. Over 80 per cent of these monies was made 
available after 1890. The figures do not include data on the New York State Barge 
Canal System or other substantial state and municipal aids. 

All of this terrific outlay of public monies was, of course, not entirely for navi- 
gation, and the problem of joint costs is presented in matters of water transportation 
just as it is in the case of highway use. Apportionment, however, is a matter of 
small import in discussions of aids to domestic water carriers because the users pay 
nothing whatever to reimburse the Government for the navigation cost of the water- 
way projects. Traffic through the Panama Canal marks the single exception. Com- 
parisons of cost of transportation by water, as against cost by the other modes of 
transportation, are therefore highly unfair because the hidden costs, which are borne 
by the taxpayers, are not revealed. Also, by any standard of equal taxation, water 
transport does not carry an equitable share of the tax burden. The tax bill on its 
vessel property is negligible. 

Public aids to air carriers are on a scale of great magnitude and are of highly 
current interest. Subsidy to the airlines through public construction of the airports 
is only one medium through which they receive Government aid. They contribute 
only token sums for maintenance and use of the airports, have almost free use of 
the airways constructed, maintained, and operated by the Federal Government, are 
paid for carrying the mail on a “need” basis to insure sound finances, and do not 
bear their fair share of the tax burden. 

So universal has become the practice of public construction of airports and air 
terminals that the airlines have come to assume that this constitutes a vested right, and 


2° Cunningham, The Transportation Problem, 25 Harv. Bus. Rev. 58, 72 (1946). 
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complacently expect the public to bear this burden, the most expensive part of the 
commercial aviation investment. In 1946, the Harvard Business School made an 
independent study of terminal airport financing and management. It states at the 
very beginning: 

The increasing size of airport costs makes the problem of airport management a major 
concern both for the owners of public airports and for those who use them. Within a 
comparatively few years the total investment in terminal-type airports may pass the $2 
billion level. By then, the annual costs of operating such airports, currently estimated at 
$58 million (including interest and depreciation), will have become almost $200 million. 

The relative size of the prospective $200 million annual airport operating expense is 
emphasized by the fact that the reported assets of all domestic airlines as of mid-1945 
were only $213 million, and total profits for 1945 were just under $34 million. Although 
these airlines are not the sole users of terminal-type airports, they do account directly or 
indirectly for the bulk of the present relatively small airport revenues.?* 

Through 1944, over one billion dollars of public funds was expended for civil 
airports in the United States, according to figures of the Civil Aeronautics Admin- 
istration. Over three-quarters of the expenditure was for the larger terminal-type 
airports, the size and cost of which are for the most part determined by the needs of 
the commercial airlines, as distinct from the lesser requirements of private flyers. 

In 1945, about 73 million dollars was spent on civil airports. The new Federal 
Airport Program for 1946-1953 calls for the expenditure of another billion dollars 
to be composed of two Federal and state-municipal shares of.500 million dollars each. 

In addition, to cite a single instance, the city of New York has just turned over 
its airport development to the tax-exempt Port of New York Authority, which plans 
to raise at least another 100 million dollars over and above public contributions al- 
ready made or contemplated for the city program. If this plan is consummated, 
railroads in the city of New York face about 300 million dollars of tax-free terminal 
competition constructed with public or quasi-public funds. ; 

Maintenance of the airports used by airlines, including snow removal, lighting 
and repair of runways, and police and fire protection, is invariably paid for by the 
taxpayers of the local government sponsoring the airport. Airline operations usually 
take priority over private flying at the large terminal airports, so as to make imprac- 
ticable any cost allocation based on proportional flight activities. Few cities keep accu- 
rate financial records of expenditures and costs at their airports. The taxpayers 
accordingly cannot ascertain the local operational subsidy given the airlines, but it 
is large. 

The airlines make commercial use of the costly Federal airways practically free 
of charge except for their nominal user contributions through gasoline taxes. These 
airways are equipped with visual beacons and directional radio beams provided, 
maintained, and operated by the Federal Government. Continuous and specialized 
weather information is also provided gratuitously. Take-offs and landings of the 
commercial airliners are directed by Federal employees in the airport control towers. 


87 BoLLINGER, PAssEN, AND McELFRESH, TERMINAL AtrPorT FINANCING AND MANAGEMENT 3 (1946). 
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The question of air-mail subsidy is also a complicated one. In recent years, the 
air-mail activities of the Post Office Department have paid their own way, but the 
proportionate profits which the Department has obtained from air mail, as against 
railroad mail, are very much out of line. If the new five-cent air-mail rate had 
applied to the actual air-mail poundage carried in fiscal year 1945, the Post Office 
Department would have realized a profit of only 2.7 cents per pound as against 37.9 
cents per pound at the three-cent rate by surface transport. This would have meant 
a reduction in profit of 35.2 cents or 93 per cent for every pound of first-class mail 
transferred from surface to air transport. 

The Post Office Department is dependent on the profits of first-class mail to meet 
the deficits of other classes of mail and special services. To the extent that profit 
on first-class mail is reduced, the finances of the Post Office Department suffer pro- 
portionately. In fiscal year 1946, the Post Office Department paid the airlines about 
27 million dollars for transporting approximately 24 million pounds of air mail. The 
railroads were paid 22 million dollars for transporting and providing distributing 
facilities for around 387 million pounds of non-local first-class mail. To put it another 
way, the railroads handled 94 per cent of the total non-local first-class mail by weight 
but received five million dollars less than the airlines received for carrying six per 
cent of the total weight. The diversion of substantial volumes of mail from the rail- 
roads to the airlines, while profitable to the airlines, is certainly detrimental to the 
the revenue of the Post Office Department and the railroads. 

What the public pays for stamps determines the profit or loss of the Post Office 
Department. The amounts paid to the railroads and the airlines for carrying the 
mail are determined by the Interstate Commerce Commission and the Civil Aero- 
nautics Board. The railroads now receive about 3.07 cents per ton-mile for carry- 
ing first-class mail. The four major airlines obtain about 45 cents per ton-mile. 
Recent studies indicate that this rate of payment exceeds costs to the airlines by at 
least 50 per cent. The amount of subsidy received via mail payments by the twelve 
lesser airlines is much greater. They receive about 92 cents per ton-mile. All- 
American Aviation, the experimental mail pick-up service, is paid $12.87 per ton-mile. 
The average mail payment for all the seventeen major domestic airlines amounts to 
52.13 cents per ton-mile. 

The airlines contribute little or nothing to the general upkeep of government by 
way of taxes. Their principal contribution lies in gasoline taxes, and these amounted 
to only 1.5 million dollars in 1940—a very nominal airway user charge. The total 
cost of operating the Federal airways was over 16 million dollars in the correspond- 
ing fiscal year, but only one-half of this 1.5 million tax contribution went to the 
Federal Government. The enormous airport developments, unlike railroad terminals, 
are invariably municipally or government owned and cause tax loss rather than the 
creation of new revenues. Concurrently, the noise and congestion of airport traffic 
tends to depress property values and property development in the locality, usually 
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one which would normally be comprised of expensive suburban dwellings. This 
results in still further decreases in tax returns. 

The enormous subsidies to motor, water, and air transportation give these media 
a tremendous competitive advantage over the unsubsidized railroads. The solution 
to this competitive inequality is not to be found in equalizing the subsidy to motor, 
water, and air carriers with subsidies to railroads. The remedy lies in ending all 
subsidies. No mode of transportation, which is competitive with the railroads today, 
is still in a development period during which subsidies are justified. It is highly 
important to a healthy transportation system in this country that all the agencies be 
made self-supporting. Otherwise, free enterprise will perish in the transportation 


field. 
VI 


One reason the Federation for Railway Progress was formed in February, 1947, 
was to implement the National Transportation Policy contained in the Act of 1940. 
At that time, it was stated that the new Federation sought: 

(1) To inform the public about all matters pertaining to American railroads, and 
particularly to keep before them the facts regarding any deterrents to the full accom- 
plishment of the purposes of the Federation; 

(2) To modernize railroad equipment and facilities and otherwise improve rail- 
road passenger and freight services so that the public will have available a more 
efficient transportation system in the interest of the national safety and the public 
convenience; 

(3) To bring about an equitable balance among wages, return on investment, and 
rates in the railroad industry so that employees, investors, and the shipping and 
traveling public will all receive fair treatment; 

(4) To staff railroad management with progressive, energetic, efficient personnel 
who have full confidence in the future of railroads in the United States; 

(5) To abolish monopolistic practices and bring about the return of free enter- 
prise to the railroad industry. 

In activating this first goal, the new Federation for Railway Progress plans to 
prevent freight-rate muddles and railroad muddles of every sort in the future. Al- 
ready through its monthly publication, Railway Progress, the Federation has begun 
to concern itself with all aspects of the railroad industry and to regard them 
clinically. 

Considerable sentiment exists for revision of the regulatory acts and for the re- 
organization of the regulatory bodies. Some feel that the dissatisfaction which exists 
with the administrative malpractice of the Interstate Commerce Commission on the 
one hand, and the pampering by the Civil Aeronautics Board on the other, can best 
be eliminated by placing all the forms of transportation under one new regulatory 
body. 


Certainly as a minimum program the activities of the Government in the business 
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of transportation should be subjected to the same standards which apply to trans- 
portation agencies privately owned and operated. Government programs which aid 
transportation should be carefully evaluated in the light of public need, financial 
soundness, and possible detrimental effect upon existing carriers. Taxation should 
not continue to put any one form of transportation at a disadvantage such as it now 
imposes on the railroads. The public interest definitely requires the imposition of 
reasonable user charges on trucks, busses, vessels, and airplanes so that competition 
may be equalized and the Government may be fairly compensated for its expendi- 
tures in providing the facilities which are used by these types of carriers for private 
profit. Generally, the inherent advantages of each of the modes of transportation 
must not be thrown out of balance by the creation of new and dangerous artificial 
disadvantages. Our system will not wax strong if we continue to deny a healthful 
ration to the principal agency of transportation and spoon-feed all the others. 

The aim of our National Transportation Policy should be to nurture a system 
adequate to service all the transportation requirements of the United States in war 
and in peace. Until defects in the policy, such as those we have discussed, are cor- 
rected and the policy itself is revitalized by proper administration, there appears no 
adequate basis for effectively settling disputes about discrimination in the regulation 
of rates or in the conduct of other carrier functions. 
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